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AG
Y,MESS E FRO/I{ of those who are in charge
to effectively manage.
STATE ATTORNEY Addi tionally, Wh|f]it pct))vver d’)dO
we grant to such a board-
BILL CERVONE W t hout neani ngful authority
Over the next few nonths any ~ review  process | S
| expect to see considerable meani ngl ess.  But do we want
community talk, especially or need qgother llayer  of
in Gainesville and Al achua bur eaucracy?
County, urging the creation Second, there are
of citizen oversight boards already ~ many  avenues  of
to control to at |east sone citizen input available.
degree the actions of police For exanple, in Gainesville
agenci es. | am convinced the Black On Black Crine
that this is a bad idea and Task Force has for years
woul d li ke to briefly been involved in citizen-
outline sonme of the reasons police relations, as have
why. many crinme wat ch
First, | believe that associ ations and ot her
citizens have a legitimte groups in all parts of the
role in how police agencies Crcuit. Wien necessary, ad
shoul d conduct t heir hoc conmittees have been
affairs. Ther e is a created to provide input,
di fference, however, between such  as happened In
offering policy suggestions Gai nesville several years
and providing supervisory ago. In appropriate cases,
over si ght of day to day the Grand Jury serves as a
oper ati ons. | believe that review panel as well. The
those latter matters are courts, both in [litigating
best left to agencies and act ual di sput es and In
the chain of command, which meking rulings governing how
ultimately allows for voter police conduct their
appr oval of el ected af fairs, gui de I aw
of ficials. No matter how enf or cement on a daily
wel | i nt ended, citizen basi's.
panels do not have the Law enforcenent nust be

training or experience to
eval uate the conplex matters

that those we select to run
our police agencies have.
Ext er nal review can only

serve to erode the ability

responsive to the community

it serves. The work of |aw
enf or cenent , however, is
conplex and not always or

easily conducted in the sane
way t hat ot her service
industries are expected to
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perform After all, few
peopl e who need to call wupon
law enforcement are happy
about whatever has caused
that need or able to resolve
the problem wthout police
help, and nmany have their
own agenda. The ultimte
gquestion is one of trust:

who should be entrusted wth
control of police matters?

I choose those who are
specifically educat ed and
trained by schooling and
experience, know ng that as
citizens we in turn choose
t hose peopl e and their
supervi sors. After choosing
them we should let them do

the job we have chosen them
for. My greatest fear 1is
that to do otherwi se risks
allowing politics to becone
a factor, and the safety of
our comrunities IS t oo
i nportant to beconme subject
to anyone’s political
agenda.
As this
focus,

| aw

debate cones
each of wus in
enf or cenent
shoul d pay
attention to what is being
sai d and partici pate in
di scussions on the issues
i nvol ved. These issues are
conplex and the public is
entitled to believe and nust
be convinced that the |[|aw
enf or cenent communi ty can
effectively police itself.
It is up to each of us from

into
t he
conmuni ty

our own per spectives as

participants in the crimnal

justice conmuni ty to

denonstrate that that is so.
*k k%%

SAO PERSONNEL CHANGES
On April 4'" BETH TORRES

j oi ned t he SAO as an
| nvesti gat or. Bet h has been
hired to assist wth md-
| evel narcotics

i nvestigations
FDLE task force.

t hr ough an

On April 30'", ASA YVENS
Pl ERRE- ANTO NE resigned from
hi s position in t he
Gai nesville County Court
Di vi si on. Yvens was
replaced on WMay 14th Dby

FRANCI NE JOSEPHSON, who has

been interning with the SAO
since January and is a My,
2001, graduat e of t he
University of Florida Law
School

On May 4'", ASA ALI SON
TALBERT resigned to enter
private practice. Alison’s
position has been taken by
ASA M CHAEL BECKER, who is

returning from the Bradford
County office. M chael ' s
position in St ar ke was
filled on June 1°' by MELI SSA
RICH, who is also a WMy,
2001, graduat e of t he
University of Florida Law

School and who has al so been
interning in the Gainesville
of fice since January.

On June 29th, ASA ERICA
BLOOVMBERG- J OHNSON resi gned
from her position in the
Gai nesville Juvenile
Division in order to devote
her time to being a full
time nom On July 2" TODD
HI NGSON, who has been in
private practice in
Jacksonville for the |ast
year, joined the office to
replace FErica. Todd was
previously wth the office
as a clerk in 1996 before
| eaving to attend | aw school
in M ssissippi.

On June 25'" ALl VAZQUEZ
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joined the SAO in the Child
Wel fare project. Ali  cones
to the office after having
nost recently been t he
Managi ng Director for Three

Ri vers Legal Aid. She will
handl e CW.S cases in
Br adf or d and Put nam
Counti es.

Also on June 29'" ASA
SUSANNE W LSON BULLARD

resigned in order to take a
position with Sant e Fe
Community Coll ege, t hr ough
whi ch she wi || provi de
i nstructional support to
both Sante Fe’'s crimnal

justice program and t he
police acadeny. Susanne
will retain her status as an
Assi stant State Attorney for

t he pur pose of bei ng
assigned to assist with sone
cases and for occasi onal

court coverage and in house
t rai ning.

* k k k%

CONGRATULATI ONS TO...

..Bradf ord County
Sheriff's O fice Enployees
o The Year for 2000
| nvestigative Assi st ant
MELI SSA BRITT (full time)
and Deputy GEORGE KONKEL
(part tinme), as well as

Enpl oyees  of the Quarter
recogni zed for outstanding
performance duri ng 2000
Communi cations Officer DI ANE

GOSNELL, Deputy SEAN
KANNALLY, Cour t house
Security O fice BRUCE
M LLER, and Deputy  SHANE
HADDOCK.

..ASA KI RSTI N STI NSON and
her husband John for the
birth of their second son,
Ni chol as Owens Stinson, on

March 29!

..ASAs BRANDE SM TH and
P. J. HITCHINS, both of whom
were notified in April that
t hey had passed the Florida
Bar exam Brande and P. J.
have both been sworn in as
Bar nmembers.

... FDLE Speci al Agent
JEFF FORTI ER, who was one of
five | aw enf or cenent
officers honor ed at a
congr essi onal br eakf ast in
Washi ngton DC on May 23rd by
the United States Departnment

of Justice Ofice of
Juvenil e Justice and
Del i nquency Prevention, the
Fraternal Order of Police,
and the National Center For
M ssi ng And Expl oi t ed
Chi | dr en. As a result of

his work in 2000 in the
investigation of a G christ
County child kidnapping, he
was presented with the 2001

Nat i onal M ssi ng and
Exploited Children’s Award
by Attorney Gener al John
Ashcroft. Jeff was
nom nated for the award by
G | chri st County Sheri ff
Davi d Tur ner and FDLE
Regi onal Di rector Ken
Tucker .

..Chi ef | and Pol i ce
Depart ment O ficer JI MW
ANDERSON, naned Officer of
t he Year, Levy County

Sheriff's O fice Deputy M KE
NARAYAN, named Deputy of the
Year , and GFWC O ficer
DAVI D  STRAUB, named Levy
County Officer of the Year,
all of whom received these
awards at Chiefland’'s Law
Appreciation Celebration on
May 3"

. Al achua County
Sheriff’s Ofice Capt. BUBBA



ROUNDTREE  and Capt . SAM
SHOEMAKER, both of whom have
retired after 30 years of
service to their agency and
community.

. Al achua County
Sheriff’'s Ofice Capt. EMORY
GAI NEY, who was recently
promoted to that rank and
placed in charge of the
Patrol Division, Lts. DARRYL
WHI TWORTH and RYAN COX, both
newly pronoted to that rank

and Sgts. DARYL BESSI NGER
STEPHEN MAYNARD, and LESLIE
RI CHARDSON, al | recently

promoted to that rank.
Also, at the Departnment of
the Jail, KIMBERY CALVIN has
been prompted to Detention
Ser geant .

... Gainesville Pol i ce
Department Lt. LYNNE BENCK,
who received the 2001 Martha
Varnes Award for outstanding
service and commtnment to

victims of sexual violenpe
and assault. The amarq i s
naned after retired

University of Florida Police
Departnment Detective Martha
Varnes in tribute for her
many years of service in

that field.
..Gai nesville Pol i ce
Depart ment Sgt . WAYNE

Nb%NTYRE, who retired on May
17",

ASA JOHN BROLING and
his wife, Mirie, who becane
the proud parents of their
second child, Mary Gace, on
May 9"

..Al achua County Fire
Rescue Firefighter MATT
JOHNSON, who was named
Firefighter of the Year at a
May 9'" Gator Exchange Club
meeting in recognition of
his efforts conmbating brush
fires.

... Gainesville Pol i ce
Departnent’s DEE WELCH, who
was pronmoted to Lieutenant,

M KE PRUI TT, who was
pronoted to Sergeant, and
M CHAEL DOUGLAS, KEI TH

KAMEG, and JOHN KLEMENT, who
were pronoted to Corporal,
all at an awards cerenony on
June 22", Al so honored at
that time with GPD s Police
St ar award for renderi ng
life saving assistance to
anot her wer e Sgt . CHUCK
REDDI CK and O ficers ROBERT

HAGER, M KE SCHENTRUP and
RODNEY  SCOITT. Recei vi ng
GPD's Award of Excellence
for acts exenpli fying
di | i gence, i nnovati on and

excellence contributing to
t he achi evenent of
departnmental m ssions, goals
and operational obj ecti ves
were Officers DAN STOUT and
DIAMOND SM TH and Cpls. ED
BARRY, now retired, and ROB
KOEHLER.

.Florida State Prison’s
A.C. Clark, who was pronoted
to Col onel on June 29th.

*kk k%

OPEN HOUSE PARTI ES

Particularly in Alachua
County as anot her Gat or
football season approaches,
now is a good tinme to review
what nust be proven in order
to prosecute an Open House
Party violation under FS
856. 015.

First, the statute sets
out sone basic definitions

that nust be applied. An
“open house party” is a
soci al gat hering at a

resi dence, and a “residence”
means a home, apart ment,
condom ni um or ot her



dwel ling unit. “Control”
nmeans t he aut hority or
ability to regulate, direct
or dom nate. “Adul t” neans
a person not prohibited by

reason of age from

possessi ng al coholic
beverages, and “m nor” means
a person not | egal |y
permtted to do so by reason
of age under Chapter 562.
That, in turn, refers to the
| egal dri nki ng age in
Florida of 21.

The | eading case on this

of fense S State v
Manf r edoni a, whi ch was
I ssued by t he Fl ori da
Suprenme Court in 1995. I n
that case, the <court held
t hat t he State nmust
establi sh t he foll owi ng
el ement s:

1. An adult in control
of the prem ses know ngly
allowed a social gathering
to t ake pl ace at t he
| ocati on,

2. The possession or
consunpti on of al coholic
bever ages or controll ed

substances by one or nore
m nors occurred during the
gat heri ng,

3. The adult in control
had actual know edge of the
possessi on or consunption of
al coholic bever ages or
controll ed substances by the
m nor or mnors, and

4. The adult in control
al | owed t he party to
continue and failed to take
any reasonabl e step to
prevent the possession or
consunpti on.

In reference to (1), a
| aw enforcenent officer wll
need to determne on the
scene t hat t he char ged
def endant, who nust in sone

way be in control, as
defi ned above, of t he
resi dence, knowi ngly allowed
a party to take place on the
prem ses. At the very
| east, the officer will need
to determne and be able to
testify that the defendant
did not claimor conplain to
the officer at any tinme that
he (the defendant) had not
aut horized the party.

In reference to (2), the
of ficer must be able to
testify that at |east one
m nor was wtnessed with an
al coholic bever age or
controlled substance in the
m nor’s possessi on.
Remenber, in this context, a
“m nor” means anyone under

age 21. An officer should
try to identify as many
under - aged dri nkers as
possi bl e. Conpl etely aside

from the Open House Party
statute, these mnors could
be charged separately under
FS 562.111 wth Possession
Of  An Al coholic Beverage By
A M nor. If mnors under 18
are found drinking at the
party, FS 322.056 could also
be used, upon conviction, to
cause a loss of driving
privil eges. In addition, an
adult in control of a party
where minors under 18 are in
possessi on of alcohol could
al so be char ged with
Contri buting To The
Del i nquency OfF A M nor under
FS 827. 04.

In reference to (3),
after wtnessing mnors in
possessi on of al coholic
beverages on a first trip to
the scene, an officer should
ensure that the defendant
has act ual know edge that
under-age drinking is taking
pl ace. To acconplish this,



the officer should on that

first visit issue a strong
ver bal war ni ng to t he
potential defendant and then
| eave the party in order to
give a reasonable tine for
the defendant to restrict
access to the alcohol
(Anywher e al cohol i's
ment i oned, controll ed
subst ances are al so
i ncluded, although that is
| ess of ten t he probl em
i nvol ved.)

In reference to (4) a
def endant allows the party
to continue if he does not

make a reasonable attenpt to

br eak it up. | f t he
defendant tells an officer
that the party is continuing
wi thout his perm ssion, the
officer may break up the
party i mmedi ately and
di sperse the partygoers.
Any who refuse to |eave my
be charged wth Trespass
After V\r ni ng under FS
810. 09.

Also in reference to
(4), the State nust prove
beyond a reasonable doubt
that the defendant failed to

take any reasonable steps to

pr event m nors from
possessi ng or consum ng
al cohol . In Manfredonia,
the court stated that “the

State has a heavy burden of
proving beyond a reasonable

doubt t hat the adult in
charge stood by and did
nothing in the face of the
adult’s actual know edge of
the mnor’s consunption or

possessi on  of al cohol or

controll ed substances.” The
court went on to say that
the phrase “did nothing”
inplied two things: that the
adult in <control took no
steps what soever, or that

the adult in control di d
nothing that could be fairly
characterized as reasonable

to prevent the continued
consunpti on or possession of
t he al cohol or drugs.

Unless an officer is
goi ng to st and by and
noni t or everyt hi ng t hat
happens, whi ch I's not
practi cal, to prove that

this burden has been net the

State will need eyew tnesses
who were at the party after
officers left the scene.

These nust be wi tnesses who
are willing to testify,
al t hough the prosecutor can
offer to reduce charges or
penal ti es agai nst under-aged
drinkers in exchange for
their co-operation and
testinmony at trial. W t hout
the testinmony of at |east
sone of t he partygoers,
however, it wll be next to
i npossible to prove by the
require st andard t hat a
defendant violated all of
the elenments sent out in

Manf r edoni a.

One question that arises
is the practice of visiting
the party Jlocation twce
bef ore nmaki ng a charge. The

reason for this is to assure
that the adult in charge had
act ual know edge and to
allow a reasonable chance
for that person to correct
t he situation, whi ch
Manfredoni a requires. Thi s
is obviously at odds wth
the notion that an officer

should do sonething when he

sees under-aged drinking or
any use of illegal drugs.

One resol ution of this
conflict is to deal with any
under-aged drinkers or drug
users on a first visit, and
to warn the adult in charge
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about the Open House Party
law at that tinme, but to
def er acting under FS
856. 015 until it can be
denonstrat ed t hat t he
defendant has failed to do
anyt hi ng about t hat
violation but rather allowed
the problem to continue.

VWile a case could arguably

be made wi t hout | aw
enf or cenent i nvol venment , a
stronger case exists when
officers have visited the
party, seen what was
happeni ng and done whatever
seenmed necessary, and then
war ned t he ultimte
def endant to correct t he
si tuation. Fol | owi ng these
practices can enhance the
chances of a successf ul
prosecution and, nor e
i nportantly, cause a
reduction in the nunber of

Open House Party violations
t hat occur and the brashness
with which they are carried
out .

*kk k%

2001 BURGLARY LEG SLATI ON

wi || as
enact ed

Al t hough we
usual review newy
crim nal legislation fully
in the October issue of the
Legal Bulletin, one change
affecting burglary charges
became effective on July 1
so will be discussed now.

As you may
t he Oct ober
Bul I eti n,

Supr enme Court
opi nion last sumer styled
Del gado v State t hat
effectively and by judicial

from
Legal

Fl ori da
i ssued an

recal |
2000
t he

fiat rather than l|egislative
act added the requirenent
that an unlawful remaining

in a structure or conveyance

had to be surreptitiously
acconpl i shed. In ot her
words, once lawfully inside,
a defendant had to sonehow
conceal his present in order
to convert an ot herw se
consensual entry i nto a
burgl ary.

This year’s legislature

acted quickly to cure that
probl em as did t he
Governor, who on My 25'
signed into |aw amendnents
to the burglary statute that
i ncl ude specific | anguage
decl ari ng t hat t he
| egislature fully intends to
nul lify t he Del gado
deci si on.

To do so, effective with
of f enses comm tted after
July 1, 2001, burglary is

defined as follows:
1. Entering a dwelling,
a structure, or a conveyance

with the intent to commt an
of fense therein, unless the
prem ses are at the tine
open to the public or the
def endant is | i censed or
invited to enter; or

2. Notwi t hstanding a
licensed or invited entry,
remaining in a dwelling,
structure or conveyance:

a. Surreptitiously,
with the intent to commt an
of fense therein;

b. After perm ssion to
remain t herein has been
withdrawn, with the intent
to conmm t an of f ense
t herein; or

c. To conmmit or attenpt

to commt a ftorcible felony,
as defined 1ns. //6.08

Thi s new | anguage
addr esses virtually any
met hod t hr ough whi ch a
burglary m ght have been

7



comm tted after an
originally consensual entry.
Per haps nmost noteworthy is
t he Sub- secti on (2)(c)
| anguage concerni ng t he
comm ssion  of a forcible
f el ony. This | anguage seens
to allow for a burglary
charge whenever consensual
entry 1is involved, perhaps
in a donestic situation, and
t he of f ender commts a
sexual battery or an
aggravat ed assault.

The new statute goes on
to provi de t hat consent
remai ns an affirmative
defense to burglary which
can be proven by t he
def ense. This may allow for
sone interesting clains, but
affirmati ve defenses do not
precl ude chargi ng. What may
result from all of this
remains to be seen, but at a
m ni rum Delgado can in the
future be disregarded.

*kk k%

2001 CRASH REPORT
LEG SLATI ON

A second act of the 2001
|l egislature also already in
effect and of significance
to many agencies deals wth
public access to crash
report information. Thi s
| egi slation substantially
re-writes FS 316. 066
concerni ng how agenci es mnust
handle crash reports, and
goes so far as to create new
crimnal offenses for what
is now t he unl awf ul
di ssem nati on of t hose
crash reports. The
foll ow ng changes becane
effective on June 5" so will
al so be discussed now rather
than in October’s issue.

As a prel ude, t he
| egi sl ature has made a
finding that it is necessary
to prevent the early rel ease
of portions of crash reports
reveal i ng per sonal
i nformati on because of the
of ten unscr upul ous
activities of sonme people
(Yes, this probably nmeans
| awyers) who exploit those
who have been involved in
acci dent s, especial ly
i medi ately afterwards when
they mght be in enotional
di stress. The Ilegislature
has also found that there is
a signi ficant correl ation

bet ween insurance fraud and
illegal solicitation of
accident victins that needs
to be addressed.

To conmbat this, FS
316.066 now provides that
crash reports revealing the
identity, hone or enpl oynment
t el ephone nunber or address,
or ot her per sonal
information of parties to a

crash which are received or

prepared by any agency that
regul arly has such
information are confidenti al
and not subject to Chapter
119 disclosure for 60 days
after filing. The reports
may, however, be made
avai l able imediately to the
parties, their |awers, and
their 1insurance agents and
adj usters. They may al so be
gi ven i medi ately to
prosecutors and to FCC
i censed radi o and TV
stations as well as to
general news periodicals.

Specifically excluded from
this | ast cat egory are
publications that could be
considered trade journals,

advertising publications, or
papers primarily concerned

8



with publishing this kind of
i nformation. Those seeking

access are required under
t he | aw to present
legitimate credential s or

identification denonstrating

entitl enent to have t he

information in the reports.
In order to enforce

these new restrictions, the
law goes on to create two
new crimnal offenses. The
first provi des t hat any
enpl oyee of an agency
possessing the information
that is now confidential who
knowi ngly discloses it to a
person not entitled to have

it commts a third degree

f el ony. The second provides
that any person who Kknows
that he is not entitled to
t he i nformation and who

obt ai ns or attenpts to
obtain it also comits a
third degree fel ony.

This new law is of
obvious inpact to virtually
every agency in the Circuit.

Al l agencies need to review
existing policies or, i f
necessary, create new ones
in order to insure that
t hese restrictions are
conplied wth.

*k k%%
ANONYMOUS TI PS AND SEARCH
AND SEI ZURE
I n sever al previ ous
i ssues of the Legal Bulletin
cases deal i ng w th t he

sufficiency of anonynous tip
informati on and when that is
sufficient to act have been
revi ewed. Usual |y, t he
appeals courts are issuing
opinions rejecting what |aw
enforcenment has done. I n
March, the 4" DCA issued an

opi ni on t hat outlines
acceptable activity based on
an anonynous tip.

In the case, League Vv
State, a veteran officer of
t he Ver o Beach Pol i ce
Depart nent recei ved an
anonynous tip that a certain

person was selling drugs out
of his house. The officer
knew that that person had
previously been arrested for
drug dealing and had hinself
recei ved conpl ai nts about
him but had not had time to

actually investigate him

Based on the anonynous tinp,
he went to the ©person's
house and hid where he could
wat ch the residence. After
a short time, he saw another
person, who soon becanme the
def endant, drive up and go
to the door. The soon to be
def endant, Ronal d League,
knocked and the person who
had been named in the tip
came out. The two tal ked
and League handed the other
person sonme noney. That
person went inside briefly
and t hen returned and

dropped sonmething small into
League’ s hand. The officer
recogni zed the resident of
the house as the person he
knew and the person who had
been nanmed in the tip, so he

had League stopped as he
tried to | eave. Sur e
enough, League still had
sever al smal | pi eces of

cocaine in his hand and he
was arrested.

Under the |aw, anonynous
tips are not in and of
t hemsel ves sufficient to
constitute either reasonable
suspicion or probable cause

but when i ndependent
i nvestigation reveal s
corroboration of t he

9



substance of the tip the
totality of t he
circunstances my rise to
the |evel required. In this
case and under these facts,
the court held that t he
anonynous tip had been

sufficiently corroborated by
t he independent observations
of conduct consistent with a
drug transacti on.
Specifically, the case was
won because a trai ned
officer saw a hand to hand
transaction i nvol vi ng a
known dr ug deal er wher e
noney was exchanged for a
smal | obj ect. As a result,
the court ruled, there was
pr obabl e cause to st op
League and for the arrest
t hat resulted.

Anot her way to |ook at
this is to consider what the
tip actually did. It did
not authorize the officer to
stop League. It did give
him the reason to be where
he was and to see what he
saw, which did allow him to
stop the defendant. Had he
been there without the tip
ever happening and seen the
same events, the sanme result
woul d have happened. Had he

not taken the time to watch
and see whet her events
confirmed the tip, the case

woul d quite likely have been

thrown out by the courts.

The point is that anonynous
tip information is a start,
not an end, to an

i nvestigation.

*kk k%

PREMEDI TATI ON EVI DENCE

Over the last few years,
sever al cases have been
revi ewed in t he Legal

Bulletin wher e appel | ate
courts have render ed
opi ni ons reduci ng First
Degree Murder convictions on
various theories that the
State had failed to
sufficiently prove
premedi tation, even when the

evi dence was consistent with
classic definitions of what
constituted preneditation.
We have on occasion observed
t hat t here may be a
devel opi ng trend t owar ds
sone  sort of requi r ement
substituting t he capita
mur der definition of
hei ght ened preneditation as
a aggravating factor for
traditional prenmeditation,
for whatever reason. I n
March, the 2" DCA issued
anot her such opinion, this
one styled G ahamv State.

In the case, the bodies
of each victim Gr aham s
nmot her and his three-year-
old nephew, were found in a
bedroom of the house he
shared with them and the
nmot her’s  boyfri end. Each
had been shot in the head
and bot h bodi es wer e
conceal ed under a bl anket.
The nother’s boyfriend was
also shot by Gaham who
chased him around the house
and fired multiple shots at
him when he came  hone,
apparently after the first
mur der s. The boyfri end
lived to testify but had no
know edge about what had
happened to t he ot her
victims.
The evidence
Graham was
nmot her for
to use her

showed that
angry at hi s
not allowing him
car, that he was
j eal ous of hi s not her’ s
attention to her boyfriend
and his nephew, and that

10



since there were no guns
kept in the house he would
have had to deliberately
obtained a gun and hinself.

Despite all of this, the
court hel d t hat because
there was no evidence to
establish what had happened
i nmedi ately bef ore t he
shoot i ng t here was
i nsufficient evi dence
present ed to
circunmstantially show
premeditation. The court
therefore reduced the First

Degree Murder convictions to
Second Degree Murder.
I nterestingly,
does not say
Graham  had advanced any
theory as to his having
acted under a depraved m nd
or out of ill will or any of
the other conditions that
woul d constitute Second
Degree Murder. The opinion
does, however, poi nt out
many reasons why Grahanis
ment al heal t h was
guestionabl e, including that
a failed defense of insanity
had been asserted. It may
be t hat t he under | yi ng
reason for the result is a
j udi ci al di sconf ort | evel
with convicting sonmeone of
First Degree  Murder when
t hey suffer from nmenta
problens that, while clearly
exi sting, are insufficient
to form a | egal defense. | f
so, t he court may be
| egi sl ating rat her t han
interpreting the |[|aw. Al so
if so, it is noteworthy that
t he court di d allow a
convi ction for At t enpt ed
First Degree Mirder as to
t he boyfri end to st and,
di stingui shing what happened
to him as i nvol vi ng a
conti nual attack of some

t he

opi ni on t hat

dur ati on. One is left to
wonder why a sudden sneak
attack that succeeds with a
single shot IS | ess
premedit at ed t hat an
unsuccessf ul att ack j ust
because the intended victim
has the good fortune to
escape.

Regar dl ess of such
specul ati on, what should be
taken from this case is the
certainty that every effort
must be nmade to determ ne
and docunent t he
ci rcumst ances surroundi ng
any killing. VWhat  m ght
al so be taken is that there
are soneti mes situations
where opinions of this sort
will compel a plea to Second
Degree  Murder, even when
nost of us woul d have
t hought a clear case of
First Degree Murder existed.

*kk k%

CONSENT TO SEARCH

A March opinion fromthe
2104 DCA addr esses t he
problens connected wth a
consent to search for
prem ses occupied by people
with different degrees of
ownership interest.

In the case, styl ed
State v M yasat o, t he
def endant, who was 23 years
old, lived in a bedroom of
his parent’s house along
with hi s girlfriend and
young child. He did not
work or pay rent, there was
no rental agr eement and
about all he did to support
anyone was occasionally buy
food for the househol d.

Apparently, he did earn
sone incone by selling drugs
because when another person

11



was arrested
of cannabi s
he’d bought the drugs
M yasat o. Police thus went
to the house where Myasato
lived and, anong ot her
t hi ngs, asked his nother for
perm ssi on to sear ch
M yasato’s bedroom She
agreed, stating that she did
not want any drugs in the
house. M yasato hinself was
present in another |ocation
of the house wth other
officers, who were busily
conducting an illegal pat-
down that wll be nentioned
later, but his nother did
not know this at the tine.
Of course, drugs were found
in a desk in the bedroom
Calling the question of
not her’ s consent “a
cl ose i ssue,” t he court
noted that there 1is sone
aut hority al | owi ng a
“general” search of a
bedr oom in ci rcunst ances
such as this. The court
also noted that i f t he
def endant had been a younger
person who had not
established his own famly
unit, al bei t a non-
traditional one, the result
m ght be di fferent.
Nevert hel ess, the court
that when adult lives
with hi s parents and
mai nt ai ns a separate
bedroom police may not
obtain consent to search
inside furniture in that
bedr oom wi t hout first
establishing that the parent
has equal access and conmon
authority over the contents
of t he furniture. To
further conpound t he
problem the court commented
that even proof that the
not her regularly cleaned the

for possession
he said that

t he

hel d
an

from

desk dr awer in guestion
woul d be i nsufficient
because cleaning alone does

not amount to access or
control sufficient to give a
consent to search. The only
facts that mnmight have done
so woul d have been owning or
using the desk or having
regul ar access to its
cont ents.

Reconciling this opinion

with the general concept in
ot her cases al | owi ng a
parent to consent may turn
on the presence or absence
of the child, m nor or
adult, but it seenms clear
that a new restriction on
how far that consent can go
under t he best of
ci rcunst ances has been born.

I nci dentally, as to
M yasato hinmself the court
al so suppressed a physica
search of hi s person
resulting in the seizure of
a baggi e cont ai ni ng
mar i j uana. The baggie was
sticking out of his pocket
but no contr aband was
vi si bl e, despite which an
officer removed it from his
pocket . That search was
admttedly not for officer
saf ety and was wi t hout
probabl e cause or reasonable
suspicion even though the
officer knew that baggies
such as he could see are

often used to carry drugs.

*kk k%

I NVESTI GATORY STOPS AND
RACI AL PROFI LI NG

A March decision of the
39 DCA illustrates some of
t he basic concepts involved
W th stop and frisk
situations as well as the
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pr obl ens and dangers of
anything that even suggests
racial profiling.

In the case, styl ed
Phillips v State, an officer
in Dade County responded to
a burglar alarm and found
the door of a house kicked
in. He detained a black man
sitting in a car directly
across the street from the
house. This occurred at
about 1lam

At about
a second

the sane tinme,
officer who was

responding to the same alarm

saw a black man crossing a
maj or highway a block or two
away from the burglarized
home. The man was not doi ng
anyt hing unusual . When he
arrived at the scene of the
burglary, the second officer
saw that the first officer
was detaining a black man.
He then put out a BOLO for
the black man he had seen
crossing the street. There
was still nothing to connect
that man to the burglary,
but the officer testified
t hat he was suspi ci ous
because the black man was in
a predoni natel y white
nei ghbor hood.
A third
respondi ng
heard the

al so
al arm

of ficer,
to the
BOLO and saw a
black man who nmatched the
description given. He and
other officers converged on
the man, ordered him to the
ground, and searched him for
weapons. They found a watch
that was later determned to
have cone from t he
burgl ari zed hone.

I n anal yzi ng t hese
facts, the court noted that
there are three |levels of
police-citizen encounters.
The first | evel IS a

consensual encounter, which
this clearly was not. The
second | evel I's an
i nvestigatory st op as
allowed and controlled by
Terry v Ohio and the cases
t hat have fol | owed t hat
deci si on, al of whi ch
require a “wel | - founded,
articul able suspicion that a
person has commtted, i's
conmmtting, or is about to
conmt a crine.” This case
falls 1into that |[evel of
encount er. The third |evel
is an arrest, whi ch, of
cour se, requires conpl ete
pr obabl e cause.

In then discussing the
reasonable and well founded
suspicion needed to justify
an investigatory stop, the
court comented that t he
totality of t he
ci rcumst ances must be
exam ned to det erm ne
whet her or not there is
sufficient reason to act.
Applying that standard to
t hese facts, t he court
concluded that although the
officer’s hunch that t he
def endant was i nvol ved
turned out to be correct, “a
hunch that crimnal activity
may be occurring is not
sufficient.” The court
guoted from several ol der
cases holding that “mere
suspicion is not enough to
support an i nvestigatory
stop.”

Al | of this is well
established and well known.

It is one of the great
paradoxes of the crimnal
justice system t hat
sonetimes good police work
is acting on a hunch that
sonething is amss. Usi ng
what ever word you want, a
hunch or an educated guess

13



or a gut feeling based on
experience and training is a

part of a police officer’s
st ock in trade.
Unfortunately, at least in
this case, it also walked
right into t he buzzsaw
call ed racial profiling.

On these facts, t he
court concl uded that t he
def endant was st opped
because he was a black man
wal ki ng in a white
nei ghbor hood. | ndeed, the
of ficer who had t he
def endant stopped testified
t hat he only becane
suspi cious of the defendant
when he saw that the first

of ficer
anot her

had al ready detai ned
bl ack man.

“Clearly,” the court stated,
“the fact t hat a black
person is nmerely walking in
a predoni natel y white
nei ghbor hood does not
i ndi cate t hat he has
conmmtted, is commtting, or
is about to commt a crine.

Raci al i ncongruity, a
person being allegedly °out

of place’ in a particular
area, cannot constitute a
findi ng of reasonabl e
suspi ci on of crim nal
behavi or.” Race or color
al one i's sinply not a
sufficient basis for making
an investigatory stop. The
result in this case was that
bot h t he st op and t he
di scovery of the watch that

resulted were suppressed and
the defendant’s conviction
was reversed.

Cbvi ously, anything even
approaching racial profiling
is off limts, not just
because it is illegal but
al so because it S
i nappropriate. Does the
result of this case

denonstrate that ki nd of
i nproper notive? That’s a
difficult question to answer
but certainly the court took
that position and certainly
those who seek to criticize
and restrict |aw enforcenment

woul d cl aim that. Did these
facts nmean that the officer
i nvol ved had no choice but
to let a mn who in fact
turned out to be involved go
un- caught ? Maybe in the
long run but the officer was
not wi thout other options.

At a mnimum a consensual
encounter (“May | talk to
you?” as opposed to “Get on
t he ground! ™) unti |
addi ti onal facts wer e
devel oped, perhaps from the
ot her detainees, could have
been instituted. Or per haps
sone degree of surveillance
on the defendant m ght have
been pursued. Initiatives
such as those mi ght or m ght
not have devel oped t he
required degree of evidence
for further action, but
that’s the price we pay for

our crimnal justice system
and its presunption of
i nnocence.

*kk k%

OPEN BUSI NESS BURGLARY

A Florida Supreme Court
opinion issued in late March
and styled Johnson v State
may have answer ed t he
I i ngering guestions
surrounding when an open
busi ness can be burglari zed.

As has been not ed
frequently over the past few
years, this topic has been
t he subj ect of many
appel | ate deci si ons from
Florida's five Di strict
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Courts of Appeal, which have
not always agreed. Most
recent decisions have held
t hat an open business sinply
could not be subject to a
burgl ary.

In this new case, the
Suprenme Court has re-opened
the door to such charges.
The facts of the case showed
t hat Johnson, the defendant,
needed noney to post bail
for his girlfriend. He and
a partner went to a
conveni ence store, intent on

robbery. The store was open
for business. Hol di ng a gun
on the storeowner, Johnson
followed the owner behind
the counter where the cash
regi ster was | ocat ed,

despite the owner’s protests

t hat Johnson was not all owed
in that area, which Johnson,
not surprisingly, ignored.
Sonmehow, the owner’'s wfe
got a gun of her own and a
shoot out foll owed. She got
the better of Johnson and
his conpanion and held them
for police.

Under these facts, nost
recent cases woul d have
f or bi dden a char ge of

Burglary being prosecuted on
a theory that the defendant
ent er ed with i nt ent to
commt a robbery because the
busi ness was open. Sonme
cases would have allowed
such a charge prem sed on
Johnson having entered a
non- public area of t he
busi ness when he went behind
the counter. The Suprene
Court itself ruled this way
in a 1998 case, Mller v
State, which was discussed
in the October 1998 and July
1999 Legal Bull etins. The
Supr ene Cour t has al so
i ssued sever al opi ni ons

since then following that
sane | ogic. In the Johnson
case, however, the Suprene
Court has side-stepped the
debat e this caused when
several of the DCAs tried to
tal k around t he Mller
hol ding by sinply declaring
that its earlier opinions
“wer e not i nt ended to
foreclose the State from
proving to a jury that an
area behind a counter was
not open to the public.”

The Suprenme Court also noted
that the question of whether
such an area is open to the
public is for the jury to
deci de.

This new opinion agrees
with the 1°° DCA, which had
originally approved
Johnson’ s convi cti on, and
nodi fies the Supreme Court’s
earlier Mller decision.
Both of these earlier cases
were discussed in the issues
of t he Legal Bulletin
ment i oned above.

The result is
are, after several years of
sonet i mes tortured | egal
rulings, basically back to
where we began, albeit wth
sonme refinenents. It is now
possi bl e to char ge a
burglary when the business
or structure is open to the
public so long as there is
sone pr oof t hat t he
def endant actually entered a
non- public access area wth
crimnal intent.

that we

* k Kk k%

M RANDA WARNI NG
CLARI FI CATI ON

The Fl ori da Supr ene
I ssued an opinion of
i nportance in My that

Cour t
gr eat

15



clarifies the obligation of

an i nterrogat or when a
suspect asks questions about
M r anda war ni ngs. The
opinion, State v (d atznmayer,
reversed a 4" DCA opinion
from 2000 in the sanme case
that was reported in the
July 2000 Legal Bulletin.

By way of background, in

1999 t he Supr emne Cour t
issued an opinion styled
Al nei da v St at e, whi ch
required I nterrogators to
gi ve a strai ght forward
answer to any question asked
by a suspect about his right
to counsel. In interpreting
Al meida, the 4'" DCA's 2000
opi ni on in d at zmayer
basically said that officers
could only answer a question
from a suspect about whether
or not he should exercise
his right to counsel by
sayi ng yes. The
inplications of this were
obvi ously har nf ul to
effective |aw enforcenent.

Al t hough sone DCA opinions
have taken a softer stance

notably State v Seaton from

the 5'" DCA that was reported

on in the April 2001 Legal
Bul l eti n, t he 2000
G atzmayer ruling has still
been a pr obl em Now,
however, the Suprenme Court
has reversed that opinion
with | anguage t hat i's
hel pful to | aw enforcenent.
The facts of the case
wer e t hat t he def endant
asked of ficers i f t hey
t hought he should have an
att orney. They responded
that that was not up to them
and that the defendant woul d
have to make hi s own
decision. The 4" DCA rul ed
t hat t he only
strai ghtforward answer woul d

have been yes, and as a
result of not answering yes
the officers had violated
Al nei da. That court then
suppressed t he resulting
conf essi on.

I n reversing,
Suprenme Court noted that the
def endant’ s guestion was
soliciting a subj ecti ve
opi ni on and t hat t he
response really said that
the officer’s opinions were
beside the point and that
t he defendant needed to make
up his own mnd. Thi s
response, the court noted,
was sinple, reasonable, and
true.

The

t he

court went on the
explain that “nothing in
Alneida requires that |aw
enforcement officers act as
| egal advisors or personal
counselors for suspects.
Such a task is properly left
to defense counsel. To
require officers to advise
and counsel suspects would
inpinge on the officers’
duty to prevent and detect
crime and enforce the |aws
of the state. All that is
required of i nterrogating
officers ...is that they be
honest and fair when
addr essi ng a suspect’s
constitutional ri ghts: I n
sum whenever constitutional
rights are in issue, the
ultimate bright line in the
i nterrogation room i's
honesty and common sense.”
This new opinion allows

an officer to honestly tell
a suspect that it is his
choice alone as to whether
or not to invoke his rights.

It also allows an officer
the latitude to refuse to
give a personal opinion one
way or the other about the
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exerci se of those rights.

It should be fairly obvious
that an answer suggesting
that rights not be invoked
would be viewed with great

skepticism by the courts,
but SO | ong as an
interrogator honestly tells
a suspect t hat he (the

interrogator) cannot or wll
not give an opinion on a
matt er t hat nmust be a
per sonal deci sion  of t he
suspect’s there should be no
probl em As the Suprene
Court said, honesty is and
remai ns the best policy.
*k k%%

UNI TED STATES SUPREME COURT
ADDRESSES | NTERROGATI ON

The United States Suprene
Court i ssued an opi ni on
styled Texas v Cobb in Apri

which holds that the 6'"
Amendnment right to counse
does not bar police from
i nterrogating a suspect
about one crine while he is
under charge for anot her
related crine.

In the case, Cobb had
confessed to a burglary but
denied involvenent in the

di sappearance and subsequent

murder of the two occupants.
He was charged wth the
burglary and counsel was
appoi nt ed. He later told
hi s f at her t hat he had
commtted the nurders and
hi s f at her notified t he
police, who returned to
question him again, this
time about the nurders. He
wai ved hi s ri ghts and
confessed to the killings
during the second interview
Cobb tried to have the
confession to the nurders

suppressed because when he
was interviewed the second
time he already had an
attorney on the  burglary
char ge. The Suprenme Court
di sagr eed, hol di ng t hat
since he had not been

charged with the nurders the
6'" Amendment did not prevent
guestioning on those charges
even t hough t hey wer e
related to the burglary for
which he did have a |awyer.
VWhere this case may go in
Florida law is to sone
degree uncertain. Exi sting
Florida case law, such as
the 1% DCA's 1999 decision
in Taylor v State, discussed
in the April 1999 Legal
Bulletin, holds that police
may not approach a def endant
to discuss a second charge
t hat i's i nextricably
intertwined wth a first
charge for which counsel has
been appointed. The 1 DCA
concluded that whether two
cases wer e SO cl osely
rel ated as to pr event
addi ti onal questioning was
dependent on the facts of
each case. Texas v Cobb
will be watched to see if it
results in a nore |libera

ruling from Florida courts
in the future.

* k Kk k%

CHI LD ADVOCACY CENTER MOVES,
CHANGES DI RECTORS

For those agencies who
regularly use t he Child
Advocacy Cent er in
Gai nesville and in case you
are not aware of this, the
Center has relocated. The
Center’'s new building wll
of fer greater space and
convenience and is at 2720
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N.E. 20'" Way in Gainesville.

The Center also uses P. O
Box 1128, Gai nesville for
mai | . The tel ephone is 352-
376-9161 and the FAX is 352-
376-9165.

I n addition, CAC Project
Di rector DeeDee Smith
resigned effective July 1%
in order to devote nore of
her tinme to personal and
fam |y goals. DeeDee was
replaced by Karen Godl ey,

who has been serving as
Director of the Gainesville
Juvenil e Assessnent Center.

*kk k%

TRAFFI C | SSUES AND
PROCEDURES

As everyone knows, for
purposes of the discovery
rul es | aw enf or cenent
of ficers are consi der ed
agents of t he St ate
Attorney. This means that
an Assistant State Attorney
is considered to have all of
the information an officer
or agency has about a case
and i's responsi bl e for
di sclosing that information

A problem often arises wth

| ate di scl osure because
information is not pronptly
t ur ned over t he to
prosecut or. In a worse case
scenario, a judge night even
dismss a case when this
happens.

To try to combat this,
all officers nmust be aware
that even though the tine
required may not seem
worthwhile all i nformation
nmust be document ed and
forwarded to the SAQ Thi s
is so even in relatively
insignificant traffic cases
as it i's in t he nost

i nportant hom cide case.

After all, if you go to the
troubl e to initiate a
citation or case, and if you
expect sonething to result
from it, then vyou should

take the tinme to do whatever
is involved conpletely.

Here are sone specific
things needed in reports in
traffic cases:

1. Any and al | | aw
enforcenent officer notes
witten on the scene or
ot herw se t hat i ncl udes
i nformati on about t he

def endant or
t he of f ense.

any aspect of

2. Probabl e cause for a stop
MUST be written on a
citation or included in a

conpani on report.

3. Defendant’s statenments
should be witten on the
citation or included in
separate not es and
provided to the SAO. This
is particularly inportant
in DWLSR cases wher e
know edge nmy become an
i ssue. Un- di scl osed
statements of a defendant
are seldom allowed into
evidence by the courts
when they are revealed
only at the last n nute!

4. Li st al | names of all
of ficers present, not just
t hose who you think were
i nvol ved, and |ist al |
ot her witnesses, including
passenger s! In Al achua
County, Judge Crenshaw has
gone so far as to threaten
to di sm ss cases,
i ncl udi ng DUI s, after
defense conplaints about
unknown or uni dentified

passengers havi ng been
present in vehicles that
were stopped. That the
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t he
to

not have
authority
actually dismss a case
for this reason does not
mean that a judge m ght
not do so anyhow and force
an appeal, with all of the
extra paperwork and del ay

courts
| awf ul

my

that entails, or that we
cannot work to avoid the
probl em even com ng up.

Remenber, it i's t he
State’s responsibility to
di scl ose everyone who
m _ght have i nformation
bearing on the case, not

just people who we believe
know sonething relevant.
If we do not disclose
sonmeone, the defense can
and will <claim that the
unnanmed person would have
proven innocence, and a
j udge may accept t hat
claim resulting in a
di sm ssal
*k k%%

DOVESTI C VI OLENCE AWARENESS
SOFTBALL TOUNNAMENT

Br adf or d
Annual
Awar eness
Tour nanent  wi | |
Oct ober 5-7 at
Road ballfields in Starke.
Proceeds wll benefit t he
Br adf ord County Donesti c
Vi ol ence Task Force. The
entry fee is $100 per
and entries nust be received
by Septenber 17'".  Trophi es,
t-shirts, a sports celebrity
aut ogr aphed menorabi |l i a

County’s 2™
Donesti ¢ Vi ol ence

Sof t bal |
be held on
t he Edwards

raffle, a hone run derby,
and concessi ons are al |
pl anned.

For addi ti onal
information or to register a

team contact Barry Warren at

t eam

the Starke Police Departnment
(904-964-5400) or Janes
Col aw at t he State
Attorney’s Ofice (352-491-
4433) .

* Kk k k%

LAW ENFORCEMENT TRAI NI NG
DAY SET

Thi s
Enf or cenent

Law
i s

year’s

Trai ning Day
tentatively set for
Wednesday, October 17'", and
will be jointly sponsored by
the State Attorney’'s Office
and the SFCC Institute Of
Public Safety. The one-day
semnar is scheduled to be
hel d at t he Sant e Fe
Communi ty Col I ege mai n
canpus In Gai nesvi |l | e.

Ant i ci pat ed t opi cs wi ||
i ncl ude certification and
di sciplinary procedures

applicable to | aw
enf or cenent of ficers, 2001
legislation of interest to
t he crim nal justice
community, traffic and DUl
i ssues, child abuse, and
search and seizure. The cost
should be $20 for each
attendee, including |unch.
Regi stration

i nf ormati on, I ncl udi ng a
conplete agenda, wi || be
mailed to all agencies in
| ate August or early
Sept enber. Pendi ng that,
for addi ti onal I nformation
or to make sure your agency
is included in that mailing,
contact Inv. VonCille Bruce
at the SAO (352-374-3680,
ext. 2164) or Louis Kalivoda
at the Institute of Public

Safety (352-334-0300).

* k Kk k%
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| N MEMORY OF:

..Retired Gai nesville
Pol i ce Depart nent O ficer
Ri chard Dukes, who served
with GPD for 24 years, and
who di ed on May 23"

..Retired Al achua County
Sheriff's Ofice Detective
Bubba Giffin, who had also
worked for the Gainesville
Police Departnent, and who
di ed on June 17'".

* k Kk k*x

FOR COPI ES OF CASES...

To receive a conplete
copy of any of the cases
mentioned in this issue of
the Legal Bulletin, please
call Inv. VonCille Bruce at
the SAO at 352-374- 3680,
ext. 2164.

* k Kk k*x
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