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As we do each vyear, the
Oct ober 1issue of the Legal
Bull etin wi || focus on
| egi sl ation passed during
t he recently concl uded
sessi on. We generally wait
until then in order to be
sure that wvarious new |aws
are actually signed by the
Governor, even though many
wll go into effect on July
1 and, in some instances,
earlier. There ar e,
however, always a handful of
new |aws that have already
been signed and that have
special interest to the |aw

enforcement community so
am nentioning a couple of

t hem now. Bear in mnd that
the conplete text of these
bills nust be referred to
for a full wunderstanding of
everything involved. These
notes are intended only to
alert you to the fact that a
change has occurred.

First, Section 921.143 has

been anmended effective July

1°* to preclude a court from
accepting a plea bargain
t hat woul d prevent | aw
enf or cenent, correctional,
or probation officer from

speaking as to the sentence

has never been a situation
in this Circuit where an
attempt has been nmade to
keep an of ficer from
addr essi ng t he court at
sentenci ng. Apparently that
has not always been true
el sewhere in t he state.
Wiile we my disagree from
timne to time as to how a
particular case should be
resol ved, you have ny
assurance t hat you wi |
al ways have the opportunity

to address the court if
wi sh.

you

Second,

t al so effective July
1%,  Section

775.08435 has
been created to prevent the
court from wi t hhol di ng
adj udi cati on on repeat
fel ony of f enders. Thi s
statute i's conpl ex and
appl i es to di ff erent
situations in different ways
but will serve to stop the
occasi onal situation where a
def endant can sonehow talk a
j udge into wi t hhol di ng
multiple times at I|east for
t he nost part.

Section 111. 065 has
effective My
12'" to require an enploying
agency, under some
circunstances, to pay the
reasonabl e attorney fees and
costs of an officer who is

Final |y,
been anmended
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with a crinme.
this is a situation
rarely happens here;
but this statute is conplex
and it is of interest.
There are, of course, mny
ot her substantive enactnents
that wll be reported in
Cct ober. Until then, if you
run into a situation that
you think mght be affected
by sone new |egislation or
have any questions about new
or anmended | aws, please call
the SAO and we will research
it and provide a copy of the
appl i cabl e | anguage.

char ged
Agai n,
t hat

*k k%%

SAO PERSONNEL CHANGES

ASA TOM GRI FFI N has resigned
his position to pursue other
i nterests.

ZACK JAMES will join the
State Attorney’s Gainesville
O fice in August as a new
ASA in County Court. ZACK
i's a gr aduat e of t he
Uni versity of M am Law
School , al t hough he
conpleted his last year at
the University of Florida
Law School .

Part-tinme ASA M CKI E
BEVI LLE- LAMBERT is now a
full-time ASA assigned to
t he Juvenil e Di vi si on in
Baker and Bradford Counti es.

* k k k%

CONGRATULATI ONS!

I n April, HI GH
Pol i ce Chi ef

SPRI NGS
Ray F.

Kam nskas announced t he

foll owi ng pronotions:

ARVEY
Pat r ol

BASS pr onot ed to
Li eut enant.

GORDON FULWOOD pronpted to
Det ecti ve Sergeant.

DEBORAH KRAMER pronmoted to
Patrol Sergeant.

ANTO NE SHEPPARD pronoted to

Patrol Sergeant.

ALACHUA COUNTY SHERI FF’ S
Capt ain BUDDY CREVASSE
retired in My after 37
years of service to the
comrmuni ty.

ASA CHRIS ADAMEC and his

w fe, Kathryn, welconed baby
boy Al exander Christopher to
the SA famly in Muy.

Also in May, ASA JAMES COLAW
and his wfe, Robin, becane
proud parents of baby boy,
Tyl er Janes.

In May, Chi ef Robert
Jerni gan named ANTHONY
DOBOSI EW CzZ as ALACHUA

POLI CE DEPARTMENT O fi cer of
t he Year.

W LLI STON POLICE Chief Dan
Davi s has SWOr n in ROB
PROCTOR as a new officer;
had pr onot ed JONATHON
JARRELL to Patrolman First
Cl ass; and has pr onot ed
BRYON STOKER to Corporal.

SAO | nvestigator BETH TORRES
and GPD Investigator MKE
LYNCH were nom nated for the
“Florida Narcotic Oficer’s
of the Year Award.” The
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nom nations were submtted

by the Milti-Agency Drug
Task Force and reflect the
work of Investigators Torres

and Lynch with conpl ex cases
handl ed by MADTF and FDLE

*k k%%

A MESSAGE FROM THE | RS

article is
the Excise
| nt er nal

The follow ng
submtted from
Ofice of t he
Revenue Servi ce

Unusual Fuel Activities
May Be Sign of Federal

Fuel Tax Evasi on

The Jacksonville Exci se
Ofice of t he | nt er na
Revenue Service becane
i nvol ved with t he
Envi ronment al Crines Task
Forces in Jacksonville and
Gai nesville sever al years
ago.

We believe that individuals
and conpani es who have
little or no regard for
environnmental laws simlarly
wi || have no respect for
Feder al excise tax | aws.
Per sons who st ore,
transport, buy, or sel |
not or fuel and disregard
State and Local

environnmental |aws are also
likely to be in violation of

Federal excise tax | aws.

| RS has 136 Fuel Conpliance
Oficers (FCOs) around the
country wth five in
Fl ori da. They are | ocated

in Jacksonvi l | e,
Tal | ahassee, St. Petersburg,

Ft. Lauderdale and Orl ando.

Due to t he regul at ory
provi sions of the petroleum
and t rucki ng i ndustries,
t hese FCO s have t he
authority to go onto
busi ness or public property
for t he pur pose of
i nspecting fuel st or age
t anks and vehicl e fuel

supply tanks to determne if

unt axed/ dyed fuel is being
used i nproperly. These
of ficers do not have
authority to detain or
arrest.

In an effort to identify and
stop fuel tax evasion, IRS
and State Departnments  of
Revenue (DOR s) have forned
sever al Fuel Tax Evasion
Task Forces in the United
St at es. Qur Jacksonville

group has been a nenber of
t he Southeastern Task Force
since 1992. For purposes of
this Task Force, and because
we have simlar fuel tax
laws to enforce, we were
abl e to arrange speci al
| nformati on Shari ng
Agreenents (relating to fue

taxes) between State DOR s
and the |IRS.

Currently no such agreenents

are possi bl e with
Envi r onnment al Agenci es.
This makes it difficult for
us to share information with
anyone out si de | RS.
However, when our Fuel
Compliance Officers go onto
property for the purpose of
checki ng fuel and t hey
observe situations t hat
appear to be an
envi ronnment al crinme, we
would be able to notify or
provide a referral to the

3



agency having jurisdiction.

We are requesti ng t hat
menbers of your agencies,
during the normal course of
their duties, be aware of
any unusual and/ or
suspi ci ous activity
i nvol ving notor fuel. Thi s
could include a transport
truck |oading or unloading
fuel at a location other
than an established fuel
termnal or retail |ocation.
It could be two trucks
pumping fuel from one to
another. O it could be a
truck driver punping fuel
from a skid tank in the bed
of hi s truck into hi s
truck’s fuel supply tank.

If any one sees any unusual
activities or has further
guestions i nvol vi ng fuel
transportation, storage or
sal es, please contact M ke
Muel l er, Florida Excise Tax
Manager in Jacksonvil |l e,
Fl ori da at 904-665-1261

*k k%%

CASE LAW UPDATE

THE RI GHT TO A LAWER BEFORE
QUESTI ONI' NG

I n May, t he Fourth DCA
suppressed the confession in
a mansl aughter case because
the police had only advised
t he Defendant that he could
have an attorney before any
questioning but failed to
inform him that he had right

to have counsel pr esent
during questioning.
Pol i ce pi cked up Gor man

Roberts and told him he was

being <charged wth nurder
for the drowning death of
five-year old Jor dan

Roberts was 17 with an | Q of
67. Af ter unsuccessf ul
attenpts to reach hi s
parents, police Mrandized
Roberts from the agency
M randa card advising him
anong the other st andard
phrases, that he had a right
to talk with a Ilawer and
have the [|awyer “present
bef ore any qgquestioni ng.”
Nowhere on the card did it
advise of the right to have
a | awyer pr esent duri ng
guesti oni ng.
The trial court t ook
j udi ci al notice of 89
di fferent M randa rights
forms used by other Florida
| aw  enforcenent agenci es.
They al | cont ai ned t he
warning that the accused is
entitled to an att orney

during questioning, or words
to that effect. Al t hough
the trial court acknow edged
t hat this el ement was
mssing from this form it
deni ed t he notion to
suppress, finding that the
Def endant was conpetent and
gave his statenment freely
and voluntarily w thout any
police coercion.

Roberts appeal ed hi s
conviction for manslaughter
and cont ended t hat hi s

vi deo-t aped conf essi on
shoul d be suppressed because
t he M r anda war ni ng he

received failed to inform
him that he had a right to
have an att orney present

during questioning.

The Fourth DCA agreed in
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Roberts V. St at e and
rever sed t he convi ction.
Al t hough the DCA conceded
that Mranda rights need not
be given in the exact form
described in the original
M randa case, the DCA held
t hat si nce t he form
explicitly stated that an
attorney can be present
bef ore gquesti oni ng, t he
suspect was affirmatively
m slead into believing that
the attorney could not be
pr esent during questioning
itsel f.

SEARCH AND SEI ZURE: TOO MJCH
11 Me

A 35 mnute traffic stop was
unreasonably prol onged where

the initial stop exceeded
the time necessary to wite
a citation, and therefore
evi dence obtained through a
cani ne search was
i nadm ssible, the Fifth DCA
held in Wllianms v. State.

Zarek W Illians appealed his

conviction for trafficking
in cocaine and firearns-
rel ated charges. WIIlianms
was stopped for a w ndow
tint and t ag vi ol ati on.
Four m nut es after
initiating the stop, t he
of ficer requested a drug dog
unit. Thirty-five mnutes
after the stop, WIIlianms was
issued the citation and the
dog alerted during a search
of the wvehicle. WIIlianms
cl ai med t he trial court
erred by denying his notion
to suppress on the basis
t hat he was illegally
detained after being issued
the citation. The DCA

agr eed.

“We cannot ignore the fact
that the officer actually
had conpleted the citation
and handed it to WlIllians
before t he dr ug dog
perforned the search of the
vehi cl e. Even if it was
reasonable to take thirty-
five mnutes to obtain the
necessary i nformation and
issue the citation, the stop
had ended before WIllians

was directed to step to the
medi an, citation in hand, so
the dog could proceed wth
the search,” the DCA said.

NOTE: Keep in mind that pursuant
to Knowes v lowa, the 1999 Suprene
Court has ruled that there is no
authority to search “incident to

ticket,” but
to arrest.”

only search *incident
Thus, in this case if
the tag offense was a crimnal
violation, a custodial arrest of the
driver would have elimnated the

i ssues raised by the “dog sniff”
after the ticket was issued

SEARCH AND SEIl ZURE:
AUTOVOBI LE

In My, the U.S. Suprene
Court issued an inportant
deci si on in Thor nt on V.
United States holding that
when an officer makes an
arrest of a recent occupant
of a vehicle, the officer is
still allowed to search the
vehicle's passenger
conpart ment as a
cont enpor aneous incident of
arrest.

Before O fice N chols could
st op t he vehicle bei ng
driven by Thornton, Thornton
parked and got out of his
car. Ni chols then parked
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Thor nt on,
findi ng

and accost ed

arresting him after
dr ugs in hi s pocket .
| nci dent to t he arrest,
Ni chols searched Thornton's

car and found a gun under
t he driver’s seat . I n
denyi ng t he Def endant’ s
not i on to suppress t he
firearm as a fruit of an
unconstituti onal search, the
trial court ruled that the
auto search was valid under
New York v. Belton. Belton
hel d that when a police
of ficer makes a [ awf ul
cust odi al arrest of an
aut onobil e’s occupant, t he
Fourth Amendnent allows the
of ficer to search t he
vehicle's passenger
conpart nent as a
cont enpor aneous i ncident of
arrest.

The Supreme Court affirnmed

Thornton’s convi ction

hol ding that Belton governs
even when an officer does
not make contact wuntil the
person has left the vehicle.

In Belton, the Court placed
no reliance on the fact that
t he of ficer ordered t he
occupants out of t he
vehi cl e, or initiated
contact with them while they

remained within it.

“There is sinply no basis to
conclude that the span of
the area generally wthin
t he arrestee’s i mmedi at e
contr ol is determned by
whet her the arrestee exited
the vehicle at the officer’s

directi on, or whet her t he
of ficer initiated cont act
with himwhile he was in the
car. I n al | rel evant
aspects, the arrest of a

who 1is
presents
concerns regarding
saf ety and
destruction as
i nside.”

next to a
i denti cal
of ficer
evi dence
who s

suspect
vehicl e

one

The Court stated that under
t he Def endant’ s t heory,
officers who decide that it
may be saf er and nor e
effective to conceal their
presence until a suspect has
left his car would be unable
to search t he passenger
conpartnment in the event of
a cust odi al arrest,
potentially conprom si ng
their safety and placing
incrimnating evi dence at
risk of conceal nent or
destructi on. The Fourth
Amendnment does not require

such a ganbl e.

“Belton allows police to
search a car’s passenger
conpartnent incident to a
| awf ul arrest of bot h
‘occupants’ and ‘recent
occupants’. Wi | e an
arrestee’s status as a
‘recent occupant’™ nmay turn
on his tenporal or spatial
relationship to the car at
the time of the arrest and
sear ch, it certainly does
not turn on whether he was
inside or outside the car
when t he of ficer first
initiated contact with him?”

The Court held that the need
for a clear rule, readily
under st ood by police and not
dependi ng on differing
estimtes of what itens were
or wer e not within an
arrestee’s reach at any
particul ar noment, justifies
the sort of generalization
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whi ch Bel ton enunci at ed.

The Court held that there is
no need for the officer to
determ ne whet her he
actually confront ed or
signaled confrontation wth
the suspect while he was in
his car, or whet her t he
suspect exited t he car
unaware of, and for reasons
unrelated to, the officer’s
presence.

BOLO BLUES

At approximately 4:15 pm a
BOLO was issued for a stolen

| at e- nodel t wo- door
M t subi shi with one
occupant. At the tinme,

Broward County Deputy Roiz
was driving west bound on
West Hal | andal e Boul evard in
heavy traffic. At
approximately 4:30 pm he
noticed the only autonobile
in the area matching the
BOLO description and
conducted a traffic stop.

Pantin was the driver and
admtted he was driving with
a suspended |icense. Pantin
was arrested for DWLSR-
habi t ual . However, the car
was not the one stol en.

Pantin filed a motion to
suppress evidence resulting
from the stop on the ground
t hat t he BOLO was not
specific enough to create a
l egal justification for the
st op. The trial court
denied the notion, Pantin
plead nolo contendere and
appealed the denial of his
notion to suppress.

The Fourth DCA in Pantin v
St at e reversed t he
conviction, holding that the
BOLO was not sufficient to
create a reasonable, well-
f ounded suspi ci on of
crimnality to warrant an
investigatory traffic stop
given the totality of the
ci rcumst ances. The BOLO did
not provi de an adequat e
description of the vehicle
under pursuit where Roiz did
not recal | whet her it
cont ai ned any i nformation
about the nodel, color, or
wi ndow tint of the vehicle

Roiz also could not recall
any information about the
speed, direction, or route
of the vehicle.

“Thi s i nformati on S
especially inmportant in the
case at bar because there is
no indication of whether the
st ol en car coul d be at
Pantin’s location in heavy
traffic in fifteen m nutes
where the BOLO |acked the
| ocati on where the car was
stolen and its direction of
travel . Additionally, Roiz
could not indicate whether
t he source of t he BOLO
information was included or
whet her the occupant was
further described. Lastly,
Roiz did not testify that
Pantin was engaged in any
conduct i ndi cative of
guilt.”

The Court said that the BOLO
coul d have descri bed
countless cars being driven
on t he roads of sout h
Broward County. The bare
bones description in the
case |eads inexorably to the
concl usion that the BOLO was



not specific enough to
create the reasonable, well
founded suspicion necessary
for a traffic st op.
Therefore, the evidence as
to t he i cense was

suppr essed.

EVERY PERSON | S PRESUMED TO
KNOW THE LAW - - NOI'!

I n t he cour se of a
consensual encount er, t he
of ficer asked Per ko for
identification. Upon
recei ving t he I D and
directing another officer to
run a warrants check, the
officer, while still holding
the 1D asked Perko if he
had any weapons on him
Perko answered “No.” The
officer then said “do you
m nd i f I check your
property,” to which Perko
responded “go ahead,” and
the officer found a crack
pi pe.

The Fourth DCA in Perko v.
State held that consent to
t he search of Perko’s

property was obtained after
he had been effectively
sei zed. Ther ef or e, t he
search was unlawful and the
fruits thereof (crack pipe)
shoul d be suppressed.

The Court noted that the
Fifth DCA reached t he
opposite result under
simlar facts in Golphin v
State. The Gol phin Court
upheld their search under
the assunption that a person
can “wi thdraw his consent at
any time by, for exanple,
asking that his license be
i mmedi ately returned.” Judge

Kl ei n, in t he Per ko
deci si on, said that t hat
assumption is a charade and
“presupposes” t hat t he
person knows the law of
search and sei zure. “1, for
one, despite nmy |aw school
education, had no idea there
was such a thing as a
consensual encounter until |
became a judge. Because
police officers are, in our
soci ety, char ged with
mai nt ai ni ng order and
enforcing the law, it would
never have occurred to ne
that | could insist on the
return of my |icense before
the officer was finished
with it. Nor would it occur

to any other person unversed
in search and seizure |aw.”

Thus, a seizure occurs when
an of ficer retains t he
identification of a person
whil e asking for consent to
search hi s person or
property. At least in the
jurisdiction of the Fourth
DCA, any consent i's
t herefore automatically
“invol untary” for any
subsequent search.

THI RD PARTY CONSENT

Fourth DCA
opi ni on in
Shi ngl es V. State
suppressing evidence found
pur suant to consent to
search from a third party.
Al t hough t he opi ni on
addressed several search and
sei zure issues, our opinion
will address only the the
third party consent issues.
Shi ngl es had been picked up
by police as a suspect in a

I n May, t he
i ssued an
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robbery. Police drove him
to his honme, where the gun
and proceeds were thought to
be concealed. Wiile sitting
in the patrol car, Shingles
refused to give consent for
the search of his bedroom
The officer then exited the
patrol car, went up to the
house and obt ai ned
perm ssion from Shingles’s
grandnot her for perm ssion
to search the bedroom The
officer did not advise the
gr andnot her t hat Shi ngl es
had refused consent.
Evi dence |inking Shingles to
the robbery was obtained
from his bedroom Shi ngl es
remai ned handcuffed in the
patrol car while the officer
perfornmed his search.

Shingles noved to suppress
the evidence found in the
bedr oom The grandnot her
had testified that she was
able to enter Shi ngl es’ s
bedroom any tinme she wanted
to. She also testified that
she did not know at the tine
she consented to the search
that Shingle’'s had refused
consent to search.

The Fourth DCA reversed the
conviction, ruling that the
gr andnot her’ s consent was
not valid because Shingles
was present at the scene and
refused to consent to the
sear ch. A joint occupant or
one sharing domnion and
contr ol over the preni ses
may provide consent only if

the other party I's not
present.

The Court <cited only one
case in Fl ori da t hat

directly holds that a search

of a person’s room wthin a
househol d owned by another,
does not constitute an
illegal search and seizure,
even though the person whose
room is searched is both
present and objects to the
sear ch. However, S.B. v
State, a case out of our
First DCA, involved a father
gi ving consent to the search
of his mnor son’s room over
the objection of the m nor
who was present.

The Shi ngl es’ s Cour t
di stinguished S.B. in that

Shingles was not a m nor and
al though he resided in his

grandnot her’s  house, t here
was no “par ent al
relationship” of the type
envi si oned in S. B
Furt her nore, Shi ngl es,

according to the testinony
of t he gr andnot her,
periodically had paid $50 a
month rent for the wuse of
t he bedroom

SEARCH AND SEI ZURE: PROBABLE
CAUSE_V_REASONABLE SUSPT CTON

(GO GATORS)

Wldlife Oficers received a
report of gunfire in the
area they were patrolling at
11: 30 pm In the pre-dawn
early norning hours, t hey
traveled to a nearby boat
ranp and wait ed.

Utimtely, they saw Bell
exiting an airboat carrying
two bags, the contents of
whi ch the officers could not
ascertain from their vantage

poi nt . One of the officer
shout ed ei t her “Wldlife
officer” or “Stop, Wldlife



officer.” In response, Bell

dropped the two bags he was
carrying and wal ked toward
the officer. The officer
t hen turned on hi s
flashlight and saw that the
bags, whi ch wer e nmesh,
cont ai ned live baby
al l'i gators. Shortly
t hereafter, t he ot her
of ficer discovered two nore
mesh bags of gators on the
ai rboat . The alligators
were visible to him and were
maki ng audi bl e di stress
sounds. Based on these
di scoveri es, Bel | was
arrested and charged wth
114 counts of illegally
possessi ng an alligator.

Bell noved to suppress this
evidence relating to the
search and seizure. The
trial court gr ant ed hi s
motion ruling that there was
no “probable cause” and the
detention was illegal.

The Second DCA in Bell v
State reversed the trial
court ruling that the trial
court had confused probable
cause Wit h reasonabl e
suspi ci on. “Al t hough
probable cause is required
before a warrantless arrest
can be made, it is not
required for an
i nvestigatory stop. Al |
t hat is required for an
i nvestigatory st op i's
reasonabl e suspi ci on to
believe that the individual
has comm tted, S
commtting, or is about to
commit a crime.” VWhen the
of ficer shout ed, “Stop

Wildlife of ficer,” he
comrenced, at nost , an
i nvestigatory stop, not an

arrest.

The Court noted that even
absent the above issue, the
alligators were in “plain
Vi ew to anyone wth a
flashlight. “It seens that

the officers were inevitably
going to see and hear these
alligators even i f t hey
performed no investigatory

stop.”
REM NDER:

LEGAL BULLETIN NOW ON-LINE
The Legal Bulletin is now
avai l able on-line, including
old issues beginning wth
cal endar year 2000. To
access the Legal Bulletin go
to t he SAO website at

<sawww. co. al achua. fl .us> and
click on t he “Legal
Bul | etin” box.
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FOR COPIESOF CASES...

For a copy of the conplete
text of any of the cases
mentioned in this or an
earlier issue of the Legal
Bul | eti n, pl ease call ASA
Rose Mary Treadway at the
SAO at 352-374-3670.
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