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As | wite this, October 1%

is just around the corner.
It can’t conme quick enough
as it wll bring us closer
to the end of an all too
busy hurricane season. I
hope that all of you and

your famlies have cone
through the storns our area
has experienced with no
| asting harm Per haps out
of all of this we wll have
a greater appreciation for
things we take for granted

know ng that as nuch of a
mess as we’'ve had, things
could have been nuch worse
and, indeed, are in other
parts of the state.

In this issue, as we do each

year in Oct ober, new
| egislation affecting those
of us who work 1n the
crimnal justice system is

hi ghl i ghted. Like |ast year,
t here was conparatively

little of substance passed
in 2004. For the second
year in a row, nost of the
| egislature’s wor k on
crim nal justice I ssues

focused on inplenentation of
t he many changes required by
Article V and its shift of
financi al responsibility
between the state and the

caused by that process and
will likely continue doing
SO t hr ough next year’s
session, when | anticipate
that a series of so-called
glitch bills wi | | be
i ntroduced to deal with
vari ous concerns.

In any event, pl ease be
aware of the topics covered
in the synopsis that follows
and please call the SAO if
you have questions or need a
copy of t he conpl ete
| anguage of any of the new
laws that have gone into
ef fect.

*kk k%

SAO PERSONNEL CHANGES

JAMES KNI GHT is the new ASA
in Levy County havi ng
interned previously in the
Gai nesville Ofice.

Gai nesville ASA KIM KINSELL
has resigned to take a staff
attorney position with Life
South Blood Center. ASA
SEAN BREVER wi Il assune her
fel ony casel oad.
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CONGRATULATI ONS !

UPD honored its finest in an
awar ds cerenony in August at

the University of Florida.
Those honor ed i ncl ude
Oficer of the Year, JAMES
RAVEN,; Support Person of
the Year, TRACY MASSIMLLO
Parki ng  Patroller of t he
Year , KATRI NA SPAN;
Comuni cati ons Oper at or of
the Year, EVELYN W LSON;

Pol 1 ce Service Technician of
the Year, JEROVE BLANCHARD,
and Medal of Valor W nner,
LT. DOCK LUCKI E.

In July, GPD bestowed honors
in its Pronotions and Awards

Cer enony.

O ficers JORGE CAMPCS,
TSCHARNA SENN and WENDY LORD
were promoted to the rank of

Cor por al . Field Trainin
Offipcer of thé Year for 200%
s Oficer BRADFORD
LI TCHFI ELD and for 2003 is
O ficer N CHOLAS FERRARA.

A Police Service Award was
best owed upon O ficer
RI CHARD L AL ONDE. Uni t
Citations went to Corporal

ORLANDO ALVAREZ and O ficer
MARTI N HONEYCUTT.

Honored with the Award of
Excel | ence wer e Oficers
BRETT ROBI SON, RONNI E
HARTLEY, ROBERT KENNEDY,

RYAN CULBERTSON, KENNETH
BEERBOVER, M KE MARESCA, ROB
CONCANNON, Ser geant RI CK
ROBERTS, Oficers RANDY
ROBERTS, DEBRA PAGE, JAME
HOPE, BRAD LI TCHFI ELD,
Detecti ve ROBERT HOEHN, and
O ficer JAY SAUNDERS.

The Police Star was awarded
to Oficers M CHAEL T.
M TCHELL, ROBERT KENNEDY,
CHARLES OVNENS, TODD
GRANTHAM GLEN BAKER, MARC
WOODMANSEE, and JOHN KEMP.

The
Awar d
Officer

Di stinctive Service
was present ed to
ELG N SAXON.

ASAs ZACK JAMES, ANGl E
CHESSER, and JAMES KNI GHT
have been notified that they
have successfully passed the
Fl ori da Bar Exam

IR S

CASE LAW UPDATE:

DRI VI NG AWAY VS RUNNI NG AVAY

A police officer saw what he

believed to be a drug deal
between the drivers of two
cars. As t he of ficer
appr oached, t he Def endant
drove away w thout violating
any traffic | aw. The
of ficer st opped him and

found drugs. The Second DCA
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in Paff v State reversed the
convi cti on.

The Court held that the U. S.
Suprenme Court’s decision in
I1linois v Wardl ow, holding
t hat officers have
reasonabl e suspicion to stop
a person based upon his
“unprovoked flight” in “high
crime areas” did not apply
in this case because Paff

was driving a car, rather
t han runni ng.

“Fli ght on f oot IS
distinctly di fferent t han
fl1ight in a car. V\hen

“headl ong flight’ occurs on
foot, the defendant’s intent
to elude an officer may be
clear, even though no law is
br oken. When “flight’
occurs in a vehicle, the
vehicle often conceals the

emptions of its occupants
and it is nmore difficult to
determ ne t hat such a
def endant I's denonstrating

‘nervous, evasive behavior,
or is intending to engage in
‘“headlong’ flight.” “A car
t hat obeys al traffic
regul ations when |leaving a
| ocati on when a police car
arrives would seem to be the
nmot or vehicle equival ent of
a person who sinply walks
away from an officer on
foot.”

The Court stated that this
behavi or cannot be headl ong

flight, even if It was
triggered by the sight of
the patrol car. “M. Paff’s
behavi or was fully
consistent with ‘going about
one’s busi ness’ when

approached by an officer.”
“The deputy had only a nere

hunch, and not a reasonable
suspicion that M. Paff had
comm tted, was committing
or was about to commt a
crimnal offense.”

In a vigorous dissent, the
m nority opinion pointed out
t hat t he cunul ative
information available to the

det ai ni ng of ficer her e
supported t he officer’s
concl usi on t hat crimna

activity was afoot. I n
addi tion to t he hasty
departure, it was a high
crime area where it was
common for drug transactions
to occur. The positions of
the two vehicles, parked in
close proximty, with the
driver’s w ndows I|ined up,
was also a factor relevant
to the reasonable suspicion
det erm nati on.

The dissent said all of this
was nore than a “hunch” and
i ndi cat ed a reasonabl e
suspi ci on of crim nal
activity.
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SEARCH & SEI ZURE: | NCI DENT
1O ARREST

Abdul | ah was stopped by an

Orange County deputy for
riding his bike wthout a
l'ight at night. A radio

check reveal ed that Abdull ah
had an out st andi ng 1993
warrant for petit theft. He
was arrested and a search
incident to arrest reveal ed



cocaine in his pocket. constitute a m sdeneanor, as

required in
Abdul lah filed a notion to 316.1932(1(a)l. a.
suppress, arguing that his
arrest was illegal because The court held that the fact
t he prosecution on the petit t hat t he def endant was
t heft of f ense had not informed of some adverse
comrenced within the statute consequence, al t hough not
of limtations. al | adver se consequences,
will allow the refusal to be
The Fifth DCA in Abdullah v adm tt ed. “..nothing in the
State held that although the statute requires exclusion
prosecution for the 1993 when the statutory warning
theft offense is barred by is not conplete.”
the statute of Ilimtations,
the arrest for that offense FR I A I A KK
was not illegal. The
officer was not required to
address whether prosecution SEARCH AND SEI ZURE:
was barred by the statute of "AUTOMOBI LE_CONSENT
limtations before arresting
t he Def endant on t he Duri ng t he st op of
out st andi ng warr ant. Santiago’s vehicle, Santiago

gave officers consent to
search his vehicle.

* k k k* %
The officer, having |earned
in training that drugs were
PARTI AL | MPLI ED CONSENT often concealed behind car
WARNI NG radi os, pul | ed on t he
def endant’s car radio and it
The failure to inform a DUl moved free and clear, in
suspect that the refusal to that it was not connected by
t ake a br eat h t est any Wwires or Screws. The
constitutes a crinme if she officer then found heroin
had a prior refusal will not hi dden behi nd the radio.
prevent the adm ssion of the
refusal at trial, the Fifth Sant i ago ar gued t hat a
DCA ruled in Gzelka v “reasonabl e person” woul d
St at e. not understand the officer’s
- request to search the car to
VWhen asked to submt a i ncl ude “di smant | i ng hi s
breath test, Grzel ka was radio and searching behind
war ned t hat her r ef usal it
woul d resul t in t he _ _ _
suspension of her driver’s The Fifth DCA in Santiago v
i cense, but she was not State hel d t hat t he
i nf or med t hat, I f her defendant’s general consent
i cense previously had been to search, that included no
suspended for a prior limt on the scope of his
refusal, her refusal would consent, was sufficient to



allow the officers to search
behind the radio in the
dashboar d. The Court noted
t hat t he radi o was not
attached to the dashboard
but was sinply poised there
in order to hide the drugs.

The Court also cited to
State V Ramrez, a 1993 case
from the Fifth DCA, t hat
hel d t hat an officer’s
observation that a panel in
t he dashboard above t he

gl ove conpartnent was ajar,
was suf ficient to give
probabl e cause, (in |ight of

his expertise in the use of
secret conpartnments in cars
for drug transport) to use a
screwdriver to pry open the
panel to determ ne whether
t here was a secr et
conpartnment concealing drugs
where he suspected them to
be.
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US SUPREME COURT' S NEW
M RANDA RULI NG

In a case involving a police
pr ot ocol for cust odi al
i nterrogation t hat cal | ed
for gi vi ng no M r anda
war ni ngs of ri ghts to
silence and counsel until an
interrogation has produced a
conf essi on, follow ng t he
conf essi on with M r anda
war ni ngs, and then |eading
the suspect to cover the
sanme ground a second tine;
the U S. Supreme Court has
ruled that such post warned

statenents shoul d be
suppressed as a violation of

M randa’ s war ni ng
requirenment.
Def endant Sei bert feared

charges of neglect when her
son, afflicted with cerebra

palsy, died in his sleep

She was present when two of
her sons and their friends
di scussed bur ni ng her
famly’'s nobi | e home to
conceal the circunstances of

her son’s death. Donal d, an
unrelated nentally ill 18
year-old living wth the

famly, was left to die in
the fire, in order to avoid
t he appear ance t hat
Sei bert’s son had been
unat t ended.

Five days later, the police
arrested Seibert, but did
not read her M randa. At
the police station, Officer
Hanr ahan questioned her for
30 to 40 m nutes, obtaining
a confession that the plan
was for Donald to die in the
fire. He then gave her a 20

m nute break, returned to
give her Mranda warnings,
and obt ai ned a si gned
wai ver .

He resunmed guesti oni ng,

confronting Seibert with her
pre-warning statenments and
getting her to repeat the
i nformation. Hanr ahan
testified that he nmade a

consci ous deci si on to
w thhold M randa warnings,
question first, then give
t he war ni ngs, and t hen
repeat the question until he
got the answer previously
gi ven.



In Mssouri v Seibert, the
U.S. Suprene Court held in a
5-4 decision, that the fully
war ned i ncul patory statenent
must be suppressed. “Because
this mdstream recitation of
war ni ngs after interrogation
and unwarned confession does
not effectively conply wth

M randa’ s constitutional
requi renent, we hold that a
st at enent repeat ed after
war ni ng in t hese
ci rcunst ances IS

i nadm ssi ble.”

The Court distinguished its

earlier ruling in Oregon Vv

El stad, that held that a
suspect’s unwar ned
i ncul patory statenment made
during a brief exchange at
his house did not nmake a
| ater, fully war ned
i ncul patory st at ement
i nadm ssi bl e.

In Seibert, the Court said
“.it 1s likely that warnings

wi t hhel d unti | after
interrogation and confession
wi || be i neffective In

prepari ng a suspect for
successive i nterrogation,
close in time and simlar in
content. The mani f est
pur pose of question-first is
to get a confession the
suspect would not make if he
understood his rights at the
outset. \When the warnings
are inserted in the mdst of
coordi nated and continuing
i nterrogation, t hey are
i kely to m sl ead and
‘deprive a def endant of
know edge essential to his
ability to wunderstand the
nature of his rights and the
consequences of abandoni ng
them ' ”

*kkkkk*k*x

SEARCH AND SEI ZURE:

Leary was arrested for
trespass after he entered
his vehicle and was about to
drive of f. Oficers
subsequent |y sear ched hi s
car i nci dent to arrest,
found a firearmin his trunk
and arrested hi m for
possession of a firearm by a
convi cted felon.

The Fifth DCA in Leary v
State reversed t he
conviction holding that the
of ficers had unl awf ul 'y

seized the firearm

The court held that t he
search of a car incident to
arr est is |limted to the
passenger conpartnent. The
authority to search incident
to arrest does not extend to
the trunk of a car, unless
contraband is found in the
passenger conpartment. I n
this case, no contraband was
di scovered on Leary’s person
or in his car.

The State argued that the
trunk search was then an
inventory search since the
car was going to be towed
from the property. The
court again di sagr eed,
ruling that there had been
no showng of the agency’s
standardi zed procedures for
when to tow upon an arrest



for mnor charges, nor any
evidence that the officers
followed such standardized
procedur e.
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K-9 SNI FF AT EXTERI OR OF
"HOUSE_NOT_ PC FOR_SEARCH

WARRANT

Broward deputies received an

anonynous tip that Rabb was
growi ng cannabis inside of
hi s hone.

Deputi es started
surveill ance of the hone and
watched as Rabb left his
home and drove away.
Following the vehicle, the
detectives saw Rabb make an
i nproper | ane change and

initiated a traffic stop.

A nervous and trenbling Rabb

exited the vehicle, which
allowed the officers to see
books and a vi deot ape
concerning the cultivation

| ocated on the
Rabb agreed
guestions and was

of marijuana
driver’s seat.
to answer
M randi zed.

VWhen Rabb was asked whet her
he had a grow operation in

his honme, Rabb didn’'t answer
directly, but stated that he
was replacing drywall in the

house. \When asked about the
books and video, he replied
that “he was just interested

in cannabis cultivation.”

During this questioning, K9
Chevy wal ked around the car
and alerted to the presence
of drugs inside the vehicle.

A cannabis cigarette was
found in the ashtray and
Rabb was arrested.

Less than an hour after the
stop, the detectives then
went to Rabb’s residence.

Chevy wal ked by the front of
the home, wup to the front
door and al erted. Based on
an af fidavit, a search
warrant was issued and a
search was conducted at the
home. A grow operation was
di scovered inside.

The Fourth DCA in State v
Rabb held that the evidence
sel zed pur suant to t he
search war r ant must be
suppressed, as the dog sniff
at the exterior of the house
was an illegal search

this
first

The court,
was a case of
i npression in Florida, ruled
that a dog sniff at the
exterior of a house is a
Fourth Amendnent search and

noti ng that

t hat a “shroud of
protection” waps around a
house. The court noted that
this case is controlled by
the U S Suprene Court’s
opinion in Kyllo v United
St at es wher e t hat Cour t
ruled that the wuse of a
t her mal I mager by | aw
enf or cenent to scan t he

exterior of a house to

discern the relative warmh
i nsi de Kyllo's hone (to
establish a grow operation)
was a search. It was a
Fourth Anendnent vi ol ation
for | aw enf or cenent to
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enploy a thermal 1imager to
discern the warnth inside
t he house.

The DCA stated the dog’'s
sense of snell crossed the
“firm i ne” of Fourth
Amendment protection at the
door of Rabb’ s house.
“Because t he smel | of
marijuana had its source in
Rabb’ s house, it was an
‘“intimate detail’ of t hat
house, no less so than the
relative warmh of Kyllo's
house.” The court even
conpared this sniff to the
“di sturbing use of robot-
spiders to detect fugitives
in the Tom Cruise npvie
M nority Report. “Therefore,
until t he Uni t ed St at es
Supr ene Cour t i ndi cat es
ot herwi se, we are bound to
conclude that the use of a
dog sniff to det ect
contraband at a house does
not pass constitutional
muster and is .an illegal
search.” The court exam ned
t he ot her independent | awf ul
evi dence and determ ned that
was not enough for probable
cause for the search

The dissent in Rabb argued
that this was no different
than a dog sniff of [|uggage
in an airport or a sniff in
a hall outside of a notel
room both of which had been
determned not to be Fourth
Amendnent searches, and as
such, passed constitutional
nmust er . “The Fourth
Amendnent did not preclude
the officers in either case
from being where they were
when the canine sniff took
pl ace.”

Further, the dissent argued
that the canine sense of
snmell is not the type of
rapi dly advancing technol ogy
that concerned the Suprene

Court in Kyllo.

“’ Bl oodhounds have been
chasing escaping prisoners
and other fugitives through
the swanps for hundreds of
years, with posses follow ng

dutifully and trusting
inplicitly in the canine
experti se, even at t he
cl osed doors of cabins and
houses. The cani ne
reactions, nor eover, have
traditionally been

adm ssi ble as evidence even
at a trial on the nerits,
let alone in an ex parte
application for a warrant.’”

Hopeful |y, the Florida or

United States Suprene Court
will resolve this issue.

* k Kk k%

CRACKED W NDSHI ELD NOT PC
FORSTOP

O ficers st opped Hlton' s
car after they noticed his

w ndshield had a seven inch

crack in the upper corner on
t he passenger side.

The officers intended to
issue a traffic citation for
equi pnent vi ol ation but
i nst ead, found a gun in
plain view, resulting in a
search that produced nore
than forty bags of cannabis.



The Second DCA
State held that
had no authority to stop the
car.

in Hlton v

The court said that t he
Fl ori da St at ut es do not
specifically prohi bit
driving W th a cracked
w ndshi el d. Section 316.2952
requires t hat cars be

equi pped with a w ndshield.

Whil e that section nmandates
that wi ndshield w pers be in
wor ki ng or der, it says
not hi ng about cracks.
Anot her statute, section
316.610, nmakes it a traffic
violation to drive a car
t hat ei t her “I's in such
unsaf e condition as to
endanger any person or
property”, or “does not
contain those parts or is
not at all tinmes equipped
with such lanps and other
equi pnent in proper

condition and adjustnent as
required in this chapter.”

Because Ch 316.2952 nerely
requires a car to have a
wi ndshi el d, but does not

contain requirenents for the
“proper condition” of the
W ndshield, driving with a

cracked w ndshield would be
a traffic violation only if

this violated the *“unsafe
condi tion” portion of
section 316.610.

The court further opi ned
that a cracked w ndshield
woul d be an unsafe condition
if it inpeded a driver’s
ability to see the road or
if it was so large that the
w ndshield was Ilikely to
break or that the condition

could present a hazard to

the officers

other cars on the road. The
court did not find any of
t hose conditions to apply.

that the
| awf ul |
cases

The di ssent
traffic
citing

ar gued

stop was
other Florida
wher e courts have
specifically held that a
cracked w ndshi el d is a
vi ol ation. Thi s mnority
opinion stated that “.The
| ocation of the crack on a
wi ndshield does not al ter
the law or its inport.”
“The officers had reasonabl e
cause to believe that the
vehicle’'s equi prment , its
wi ndshi el d, was not in
proper repair.”

Fl ori da
clarify

t he
can

Agai n, perhaps
Supreme  Court
this situation.
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FREE! FREE! TAILGATE

All |aw enforcement officers
are invited to drop by for
| unch at t he Gai nesville
State Attorney’s Office on
Oct ober 1%t and Oct ober 8'™

State attorney
will serve either hotdogs,
chili or burgers to all |aw
enf orcenent officerson these
days to show our
appreciation for all you do!

enpl oyees

*kkkkkkk*x

REM NDER: LEGAL BULLETI N NOW
ON- LI NE
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As announced in our |ast
issue, the Legal Bulletin is
now avail abl e on-1ine,
i ncl udi ng old i ssues
begi nning with cal endar year
2000. To access the Legal
Bulletin go to the SAO

website at
<sawww. co. al achua. fl .us> and
click on t he “Legal

Bul | eti n” box.
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FOR COPIESOF CASES...

For a copy of the conplete
text of any of the cases

mentioned in this or an
earlier issue of the Legal
Bul | eti n, pl ease call ASA

Rose Mary Treadway at the
SAO at 352-374-3672.
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