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FROM Bl LL CERVONE
State ALtorney

| wite sonething like this
every year at this time but
it bears repeating. I n
fact, it should be repeated
far nore often than just at
this tinme of the year, and
it should be repeated for no
reason other than that each
of you who read this Legal
Bul letin deserve to hear it
and to know that it is true.
Spring brings with it this
year’s Law Enf or cement
menorials, and all of those
cerenoni es rem nd us of what
we should be saying to you
all year round, but don’t.

Thank you.

Thank you to those of you
who serve our comunities
through the various police
agencies for which you work.

Regardl ess of your rank or

position, your tenure or
experience, or the color of
your wuniform if you wear
one, you have made
sacrifices t hat nost
citizens don't know of and
woul dn’ t under st and.
Whet her you are enployed by
a muni ci pal police

departnment or a county

sheriff's office, an agency
t hat has st at ew de
jurisdiction, or a branch of

the federal governnent, what
you do day in and day out is
what mekes the rest of us
free and safe.

Thank you to those of you
who serve as correctional
staff, | ocal and st at e.
Working inside the fences,
often with those who should
never be let out, is seldom
recogni zed for the difficult
job it is.

Thank you to those of you
who perform the nmyriad of
other crimnal justice jobs

t hat we have- pr obati on
of ficers, court services
personnel, all of the many

things that an increasingly
conpl ex society has created,
but t hat we t ake for
gr ant ed.

| have three regrets when
Law  Enforcenent menori al s
occur. First, of course, |
mourn with you all of our
| ost brothers and sisters
who gave the wultimate in
servi ce. Second, | can’'t
t hank each of you
personal |y, which is the
| east you deserve but which
is logistically inpossible.
And third, | haven't said




any of this to nearly enough

of you over the past 12
nont hs, for whi ch I
apol ogi ze.

Qurs is a “Wat have you
done for e | ately?”
soci ety. We fight i ke
fam |y anmong ourselves, but
we al | st and t oget her

| ndeed, we take each other

for granted as often as not.
But not, at least, at this
nmoment. Thank you.

*k k%%

SAO PERSONNEL CHANGES

AMANDA COOPER, a

recent UF

Law graduate, is one of our
new ASAs in Baker County.
Amanda I nt erned in t he
Starke O fice last Fall. Her
new position in Macclenny

i ncreases the attorney staff

there to three full time
| awyers in order to address
the increased casel oads.

Br adf ord County ASA GREG
FORHAN has resi gned hi s
position to pursue private

busi ness opportunities. Hi s
fel ony posi tion will be
filled shortly.
DOUGLAS MASSEY  has been
hired as an Assistant for
County Cour t in bot h
Bradf ord and Baker Counti es.
Doug’ s fam |y S from

Bradford County and he is
returning home after working
for several nonths as an ASA
in the Keys.

ASA FRANCI NE TURNEY has been

transferred from Gainesville
to t he Br adf or d County
O fice to handl e fel ony
cases and ANG E CHESSER has
returned from Br adf or d
County to assune a traffic
caseload in Gainesville.

* Kk k k%

CONGRATULATI ONS!

CLAYTON REI TER was

recently

promoted to Deputy Chief of
Police for the City of
Al achua. He had been a
| i eutenant and has been with
APD for ten years.

Gai nesville ASA ADAM VORHI S
and his wife Beth are the
proud parents of new baby
boy, Evan Scott, born March
20t

The 2004 Al achua County
Sheriff’s O fice Awar ds
Cer enony was hel d in
February and the follow ng
pronoti ons were announced:
Ser geant SCOTT ANDERSON,
Li eut enant JACK JACOBS,
Captain CHARLES LEE,
Li eut enant KAREN LOVE,
Ser geant ALSTON MACMAHON,
Ser geant DAVI D  TUCK, and
Ser geant THOMAS

W THERI NGTON.

Det ecti ve
awar ded
Ser geant

MARK LI TZKOW was
t he “Det ective
G egory W  Weeks
Awar d” and the Medal of
Val or was awarded to Deputy
DAVI D RODRI GUEZ.

Ot her ASO pronoti ons
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recently announced incl ude:

EMERY GAI NEY, Col onel, Chief

of Staff; LEON CAFFI E,
Maj or, Di rect or of
Oper ati ons; DONNI E LOVE,
Capt ai n, Uni f orm Patr ol ;
M KE FELLOWS, Captain
Techni cal Servi ces; TONY
CANCHOLA, Captain, Crimnal
| nvesti gati ons; ALI CE LEE
Li eutenant, Warrants; KEVIN

OBERLI N, Lieutenant, Uniform

Patr ol ; VWHI TNEY BURNETT,
Li eutenant, Uniform Patrol;
and JOHN RI CHMAN, Sergeant,

Uni form Patrol .

Longtime GPD O ficer ROD

SCOTT has retired af ter
almpst 24 vyears wth the
Depart ment .

In March, ASO Mjors JIM

ECKERT and AL WEIKEL retired
after service to ASO for 23
years and 12 years
respectively. Li eut enant
BUTCH JONES has also retired
after nmore than 30 years of
service to ASO

*k k%%

CASE LAW UPDATE

U.S. Suprene Court

DETENTI ON DURI NG SEARCH

In March, the United States
Supr ene Cour t i ssued an
opinion in Mielhler v Mena
hol ding that an occupant of
a |l ocation being searched by
execution of a search
warrant could be detained by
handcuffs during the search

and questi oned.

Mena and ot hers wer e
detained in handcuffs during
a search of the prem ses
they occupied. The police
had entered pursuant to a
search warrant. The U. S.
Suprenme Court stated that
of ficers executing a search
warrant for contraband have
the authority “to detain the
occupants of the prem ses
while a proper search s
conducted”. The Court noted
that mnimzing the risk of
harm to of ficers is a
subst anti al justification
for detaining an occupant
during a search and ruled
that an officer’s authority
to detain incident to a
search is categorical and
does not depend on the
“quantum of proof justifying
detention or the extent of
the intrusion to be inposed
by the seizure.”

Because a warrant existed to
search the prem ses and Mena
was an occupant of t he
prem ses at the tinme of the
search, her detention for
the duration of the search
was reasonabl e. | nherent in
the authorization to detain
is the authority to use
reasonabl e force to
ef fectuate t he det enti on.
The use of force in the form
of handcuffs to detain Mena
was reasonable because the

gover nnent al I nt er est in
mnimzing the risk of harm
to bot h of ficers and
occupants, at its nmaximum

when a warrant authorized a
search for weapons and a

wanted gang nenber resides
on the prem ses; outweighs
t he mar gi nal i ntrusion.



Mor eover, the need to detain
mul ti pl e occupants nmade the
use of handcuffs all t he
nore reasonabl e.

Al t hough the duration of
detenti on can af f ect t he
bal ance of interests, the 2-

3 hour detenti on in
handcuffs in this case did
not out wei gh t he

governnment’s
safety interests.

conti nui ng

Furt her, the Court f ound
t hat questioning Mena about
her i mm gration st at us
during her detention did not
vi ol ate her Fourth Amendnent
ri ghts. Oficers did not
have to have an independent
reasonabl e suspi ci on in
order to so question Mena.
Mere police questioning does
not constitute a seizure.

*k Kk k%

More U.S. Suprene Court

SEARCH AND
SEl ZURE: PROBABLE CAUSE FOR
SN FF
After an I11inois state
t rooper st opped t he
Def endant for speeding and
radi oed in, a second
t rooper, over heari ng t he

transm ssion, drove to the
scene wth his narcotics-
detection dog and wal ked the
dog around the Defendant’s
car while the first trooper
wrote Defendant a warning
ticket. When t he dog

alerted at the Defendant’s
trunk, the officers searched
the trunk, found marijuana,
and arrested the Defendant
Cabal | es.

At Caballes’s drug trial,
the court denied his notion
to suppress t he sei zed

evi dence, holding that the
dog’ s alerting provi ded
sufficient probable cause to
conduct t he sear ch.
Cabal | es was convicted, but
the I1llinois Suprene Court
reversed, findi ng t hat
because t here wer e no
specific and articul abl e
facts to suggest dr ug

activity, use of the dog
unjustifiably enl ar ged a
routine traffic stop into a
drug investigation.

I n January, the United State
Supr ene Cour t rul ed in
IIlinois V Caballes that a
dog sniff conducted during a
concededl y | awf ul traffic
st op t hat reveal s no
information other than the
| ocation of a substance that
no individual has any right
to possess does not violate
the Fourth Anmendment.

* Kk k k%

Fl ori da Cases

SEARCH AND SEI ZURE: DOG

SNI FF DeELAY
Tr ooper Har dl ey first
spotted Pol i ar on t he

Florida Turnpike. Har dl ey
observed that Poliar noticed
the trooper and immedi ately
slowed from 50 nmph to 30
nph. The m ni num speed limt



was 40 nph. The trooper’s
experience was that other
people do not slow to such a
low speed on the turnpike
when they see a trooper.

Poliar was then stopped for
excessively tinted w ndows.
Pol i ar di spl ayed extreme
nervousness. V\hen t he
trooper asked Poliar for his
i cense, Poliar was “shaking
like a leaf”. When Poli ar
was asked for his current
home address, he provided a
street name that differed
from the one on the license.
Poliar was again asked for
an address and gave the
correct street nanme, but was
unable to cone up wth a
house nunber. Because of
the common occurrence  of
identity theft, the trooper
routinely asked for a
driver’s street address to
verify that the driver was
the person |isted on the
i cense.

Once Poliar
give a street
home address,
asked him for
birth. Poliar responded wth
a birthday different from
the one on the |icense.

unable to
for his
the trooper
his date of

was
nunber

Poliar said he was traveling
to O | ando from M am ,
whi ch, based on his

experience, the trooper knew
to be a source city for the
narcotics trade. The trooper
saw no luggage in the car.
He asked Poliar if he had
ever been arrested. Pol i ar

replied yes for inmmgration,

but no for anything el se.
Approximately four mnutes
after the initial stop, the

trooper returned to hi s
pat r ol car, request ed a
crimnal history and |icense
check, and called for a kK9
to assist. While he was
waiting, the trooper began
to wite up a citation for
tinted W ndows. The
driver’s license check cane
back wvalid. The crimna

hi story i ndi cat ed t hat
Poliar had a previous drug
arrest in Olando, a fact
t hat he had lied about

m nutes earlier

The trooper contacted the El

Paso Intelligence Center to
run a “pipeline” check to
see if Poliar appeared on a
f eder al dat abase. The
Center told him that there

was a record indicating sone

type of inmgration problem

The t rooper questi oned
Pol i ar further about hi s
crimnal history. Al t hough

he admtted to a drug arrest
in the Bahamas, he woul d not

respond to the trooper’s
guestions about the Ol ando
drug arrest. The trooper
t hen i ssued Pol i ar t he
faul ty equi pment noti ce.

The conbination  of t hese
factors caused the trooper
to ask Poliar if he could
check his car for illegal
dr ugs. Poliar consent ed.
The narcotics dog t hen
arrived on the scene and

| ocated t he contraband.

The Fourth DCA in Poliar v

State held that there was
reasonabl e suspi ci on of
crim nal activity t hat

justified Poliar’s detention
until the drug dog alerted
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to drugs in the back seat,
which occurred wthin 20
m nutes of the stop.

Poliar’s excessive
nervousness, his inability
to answer sinple questions
about his birth date and
home address, his deceit in
failing to di scl ose hi s
previous drug arrest, hi s
travel from M am , and
guestions about hi s
imm gration status justified
Poliar’s detenti on for
further questi oni ng and
investigation for a period
of time beyond t hat
necessary to wite a
citation and do a conputer

check of his back ground.

This was not a case where
the driver should have been
“free to go” after t he
citation issued. The Court
said these questions were
not a “fishing expedition”
designed to delay to allow
time for the k9 to arrive.

Her e, the trooper asked
sensi bl e questions under the
circunstances in the three
to four m nut e initial
det enti on, respondi ng
appropriately as Poliar’s
responses altered t he

dynam cs of the stop.

*k k%%

SEARCH AND SEI ZURE: PLAI N
VI EW

A deputy received a tip that
Jones may have a stol en boat

nmotor in his possession and
may have killed an eight-
point buck on State Park

property.

Jones was | ocat ed and
admtted to having a felony
record based on a juvenile
convi cti on. The deputy al so
noticed shotgun shells in
one of Jones’ boats and
became suspicious that Jones
m ght be illegally in
possession of a firearm

The deputy and Jones
eventually drove back to
Jones’ trailer where Jones
was asked for and granted
consent to enter to search
for the stolen nmotor and a
12 gauge shotgun. Jones
acconpani ed t he deputy
during the search. Vhile in
Jones bedroom the deputy
lifted up a mttress and
found between the mattress
and box spring a clear,
pl astic tackle box nmeasuring
two inches deep by 8-10
i nches | ong. The deputy
pi cked up the box and coul d

see into each conpartnent,
noting that each was | abel ed
with a piece of tape. One
conpart nent contained neth
par aphernali a, anot her, a
smal | bag with a small
anount of nmeth visible in
it. The deputy said there
wer e baggi es in each
conpart nent | abel ed with
what each contained: clean
dope, old dope, clean swabs,
old swabs, new tubes, used
tubes. Etc.

The deputy seized the neth

and paraphernalia and Jones
was charged with possession
Jones filed a motion to
suppress alleging that there
was no probable cause to
search bet ween t he
mat t resses.
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The Second DCA in Jones Vv

State suppressed the drugs

finding that although the
drugs were in plain view,
there was no probable cause
to seize them because the
incrimnating nature of the
meth and paraphernalia was
not i medi ately apparent.

Under t he “Pl ai n Vi ew’
doctrine, an item my be
seized without a warrant if

(1) t he police are
legitimately in a pl ace
wher e t he item nmay be
vi ewed, (2) t he
incrimnating character of
t he item is i mmedi ately

apparent, and (3) the police
have a | awful ri ght of
access to the item

The Court concluded that the
State only net the first and
third prongs of the plain
vi ew doctrine. As to the
first prong, the deputy was
in a place where he had a

legitimate ri ght to be—

Jones’ s bedroom in hi s
trailer home. Bef or e
entering t he hone, t he
deputy specifically asked

for consent to search the
trailer for a boat notor and
a 12 gauge shotgun. Jones
voluntarily consent ed and
even acconpani ed the deputy
on the search.

As to the third prong,
whet her | aw enforcenent has
a lawful right of access to
an obj ect i's “generally
determined by the scope of
t he search permtted by
ei ther t he ternms of a
validly issued warrant or
t he character of t he
rel evant exception to the

warrant requirenent.” Her e,
the scope of the search was
limted by Jones’s consent
to a search for a boat notor

and shotgun. In the course
of the deputy’ s search, he
lifted the mttress. Upon
lifting the mattress, the
tackl e box was in t he
deputy’s plain view The
deputy testified that guns
are conmonl y hi dden
under neat h mattresses.

Therefore, lifting t he
mattress did not exceed the
scope of t he consensua
sear ch. The deputy had a
| awf ul right to [lift the
mattress and a right of
access to the box that was
in plain view once he lifted
the mattress.

The State failed to neet the
second prong of plain view
because t he i ncrimnating
nature of the meth and drug

par aphernal i a was not
i mmedi ately apparent. “A
tackl e box beneat h a
mattress al one IS not

suf ficient to suggest an
incrimnating nat ure—Jones
could have been hiding any
nunmber of perfectly
legitimate items in t he

smal | box underneath  his
mattr ess. Al t hough t he
deputy testified that the

tackl e box was transparent,
he also said that he had to
pick it up to identify what
was inside.”

“Florida courts consistently
have held that when closer
exam nati on of an i tem
observed in plain view is
necessary to confirm the
incrimnating nature of the
cont r aband, its
incrimnating nature is not



consi der ed “immedi ately

apparent’.” The Court held
that it was undisputed that
the 8-10 inch tackle box
could not have contai ned
either a shotgun or a boat
not or . Picking up the box
and examning its contents
extended the search beyond
t he scope permtted by
Jones’s consent .
Addi tional ly, t he deputy
gave no reason for hi s
exceeding the limted scope
of the consensual search. He
pi cked the tackle box up

not because he saw
contraband i nsi de or
under neat h it, but
apparently to satisfy his
curiosity. Because t he
incrimnating nature of the
box’ s contents was not
i medi ately apparent, t he

deputy did not have probable
cause to seize it.

The Court
deputy
under neat h
did not

said that when the
saw t he box

the mattress and
i mmedi ately identify

the crimnal nature of its
contents, he shoul d have
returned the mattress to its
pl ace or asked for consent
to exam ne the box further.

* % % % %

SEARCH AND SElI ZURE:
“(MORE) PLATN VIEW
Daytona Beach Police were
called to a motel to do a
“knock and talk” at room
1009, wher e police had
recei ved conpl ai nts t hat
contraband was being sold
out of that room The not el

owner told O ficer Youngnman
t hat Mur phy had been
residing in room 109 for a

coupl e of weeks.

Two of ficers appr oached
Murphy’s room from a patio
area wher e chairs wer e
pl aced along the wal kway.
The officers were standing
in a public area when they
knocked on the door. Mur phy
answer ed t he knock and
opened the door. O ficer

Morford saw, wi thin seconds

of the door opening, cocaine
sitting on the table 6 feet
inside the room Mur phy
st epped out of the room and

was I medi ately arrested and
seated outside of the room
O ficer Mrford entered the
room seized the baggi es and

t est ed them for cocai ne,
said test proving positive.
After O ficer Mrford was
in the room he noticed
anot her person inside, a
f emal e.

I n an appeal of t he
Def endant’ s deni al of a
not i on to suppress t he
cocaine, the Fifth DCA, in

Murphy v State, affirned the

convi cti on, hol di ng t hat
t here wer e exi gent
circunst ances for t he
officers to sei ze t he
cocai ne w thout a search
war r ant .

The Court opined that here
the trial court justified
t he warrant | ess sei zure

partially on the ground that
the contraband was in “plain
view from the patio area
where O ficer Mrford was
standing when he first saw
it. However, the Florida
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Suprenme Court in Ensor v
St ate di stingui shed t he
pl ai n-view situation, which

permts a war r ant | ess
seizure, from an open-view
situation, which my not.
In the plain view situation,
t he of ficer has a
constitutional right to be
in the place where the
sei zure is made. In an open
view situation, the officer
sees the contraband from a
pl ace he or she has a right
to be, out si de a
constitutionally pr ot ect ed
ar ea, but may  not have
constitutional access to the
pl ace t he cont raband i's
| ocated when seized. I n
such cases, there nust be a
Fourth Amendnent exception,
such as exi gent
ci rcumst ances, to justify
the warrantless entry and
sei zure.

The Court
trial judge
t he easily
nature  of the contraband
seen through the open door
and because anyone else in
the room would have known
the police knew about the
presence of the drugs in the
room exigent circunstances
existed justifying Mrford s
entry into the room |t
woul d have been inprovident
for Oficer Mrford to seal
off the room wi thout making
sure no one else was in the
room or had access to it.
Once he entered the room and

agreed with the
t hat because of
destructi bl e

di scover ed t he addi ti onal
person i nsi de, he was
entitl ed to sei ze t he

contraband in plain view

* k Kk k%

CRACKED W NDSHI ELD CASE
W THDRAVW

I n t he Cct ober 2004
newsl etter, we reported that
the Second DCA had decided

in Hlton v State that a
seizure of a firearm from a
car initially stopped for
equi pnrent violation for a
cracked wi ndshi el d, was
unl awful as Florida Statutes
do not specifically prohibit
driving with a cracked
wi ndshi el d.

The Second DCA has now

wi t hdrawn that opinion after
re-hearing the case en banc
and has now ruled that an
officer may stop a vehicle
with a vi si bly cracked
wi ndshi el d regardl ess of
whet her the crack creates
any i mredi ate hazard.

* k Kk k%

SEARCH AND SEI ZURE:
W THDRAVAL O CONSENT

Detectives were
mar ked unit when t hey
wi t nessed Lowery riding his
bi ke with no headlight and
stopped him for a headlight
vi ol ati on. Upon running a
warrants check which showed

driving a

no warrants outstanding, the
detectives issued Lowery a
ver bal war ni ng for t he

headl i ght vi ol ati on.

Detective Gederian then told
Lowery he was free to go and

asked Lowery if he had any
weapons on him Lowery said
no. Gederian asked if

9



Lowery would consent to a
search and Lowery agreed.
Lowery then spun around,
faced away from the officers
and put his hands in the air
for a pat down. CGederi an
testified “I patted down his
left front pants pocket and
| felt a knife and | started
to reach in for it and he
tried to reach in and grab
it at the same time and |
told him not to do that and
| pulled a knife out of his
pocket, a folding knife.
And then | tried to pat down
his right front pants pocket
and | felt a bulge and he
tried to grab for t hat
again, so | stuck nmy hand in
there and pulled out a pill
bottle.”

The pil
crack
detective
relied on

cont ai ned
The

bottl e
cocai ne.
testified that he

Lowery’s consent
t hroughout the entire search
and that, during the search
Lowery never said or inplied
t hat he was wi t hdr awi ng
consent.

the Court
consent was
i nstead was
to police

Lowery argued to
that his initial
i nvoluntary and
an acqui escence
aut hority. He al so asserted
t hat the seizure of t he
bottl e exceeded the scope of
the consent given and that
hi s actions duri ng t he
search constituted nonverba
gestures indicating a wsh
to stop or limt the search
Finally, he contended that
pursuant to the “plain feel”
doctrine, the seizure of the
pill bottle was inproper.

Al t hough the DCA agreed that

t he initial consent to
search was voluntary, it
ruled in Lowery v State that
the consent was revoked by
Lowery by his attenpts to
reach into his pockets at
the sanme tine that t he
officer was attenpting to
search the pockets. Si nce
Lowery was told to “stop”

when Lowery reached into the
pocket, that proved that the
of ficer was usi ng hi s
aut hority to restrict
Lowery’s freedom of novenent
during the search. In a
consensual sear ch, an
officer has no authority to
conmand the person being
searched to stop interfering
with the search

have
under
wher e

Consensual sear ches
been i nval i dat ed
simlar circunstances
a def endant’ s nonver bal
actions are i nconsi st ent
with ver bal consent
gi ven.

t he

that the

ar gui ng
Lowery’s novenent  of
hands t owar d hi s
and what he was

to do by hi s
novenment , was far nor e
“anmbi guous” than cases cited
by the mjority. Her e,
Lowery did not touch the
of ficer, cover his pocket,
grab the officer’s hand, try
to l|leave, or otherw se say
or do anything to stop the
search or to indicate he was
withdrawing his consent to
t he sear ch. Lowery’s
intent, whether it was to
pull out the knife to use
agai nst the officer, to pull
out the knife or pill bottle

st at ed
| awf ul

The Di ssent
search was
t hat
hi s
pocket s,

i nt endi ng

10



to hand to the officer, or
to do sonmething else, cannot
be gleaned from his hand
noti ons. If Lowery’s intent
was to withdraw his consent
to t he sear ch, not hi ng
prevent ed hi m from
unambi guousl y expr essi ng
that desire by word or deed.

The Dissent further opined
that the officer’s statenent
to Lowery not to reach into
t he pocket or to st op

reaching in to the pocket at

the same time that Gederian
was doing so does not alter
t he anal ysis. “I'n context,
the statenent can fairly be
read as indicating that the
detective would renove what
was in the pocket without

Lowery’ s assi stance.

*k k%%

SEARCH AND SEI ZURE: ( MORE)
— W THDRAWAL OF CONSENT

Deputy Spooner stopped Wods
for driving wi t hout
headl i ghts. Whods handed
over hi s i cense and
registration and exited the
car, as ordered. Deput y
Gore, who had arrived as
backup, testified that Wods
seened unusual |l y nervous,
especially for a driver who
had been told he was to
receive only a warning.

Wods had trouble
hi s hands out of
despite repeated
renove his hands
pocket s. When
| ear ned t here
problens wth
he wote out
returned t he
regi stration.

keepi ng
hi s pockets
orders to
from his
Spooner
wer e no
the |icense,
a warning and
| i cense and
As Wbods was

wal king to his car, Spooner
call ed him back and asked if
there were any drugs or
weapons in the car. Wbods
said no and Spooner asked
for permssion to search

whi ch was granted. Wbods
of fered to hel p Spooner
sear ch, but Deputy CGor e

asked Wbods to stay back for

of ficer safety. Gore noticed
t hat Whods again started
putting his hands in his
pockets. Because Spooner’s
back was to them Gore
t hought it necessary to
ensure that Wwods was not
ar med. Gore asked Wbods if
he had any weapons on his

person, and Wods denied it.
Gore then asked if Wods had
any illegal narcotics on his
person, which Wbods deni ed.

Gor e
“Woul d

Wbods,
pl ease,
enptyi ng your pockets.”
Gore later explained that
Wbods’ deneanor |ed Gore to
believe there was sonething
el se t here, a weapon,
illegal substance etc. It
was then that Wods renoved
from hi s pocket what
appeared to be a crack pipe.

asked
m nd,

t hen
you

The Fifth DCA in Wods v St
reversed t he convi cti on,
hol di ng t hat of ficer’s
request that def endant
remain with one of ficer
while the second of ficer
searched the car constituted
a show of authority which

t he
t he

restrained the defendant’s
freedom of nopvenment. The
def endant’ s subsequent
consent to search hi s
pockets was tainted by the
illegal detention.

11



The Court
reasonabl e person,
stopped nearly at mdnight
by two deputies, would feel
free to ignore a deputy who
asks the person to stay away
from the other deputy during
or at the conclusion of a
traffic stop. Gore’ s asking
Wods to remain wth
whil e Spooner searched the
car ‘constituted a show of

“..no
who s

sai d

authority which restrained
Wbods’® freedom of novenent
because a reasonable person
under t he ci rcumnst ances
woul d believe that he should
conply’.”

The Dissent argued that no
viol ation of t he Fourth
Amendnent occurred. “The
conduct of Wods was nore
than enough to create a
reasonabl e suspicion which

justified the request of the
deputi es to enpty hi s
pockets. The fact t hat
Whods was nervous; that he
kept putting his hands in
his pockets; that he was
repeatedly asked not to put
his hands in his pockets;
that he repeatedly ignored
the request and put hi s
hands back in his pockets
created a justifiable
concern t hat Wbods was
either hiding sonething or
was carrying a knife or a
gun.”

The Dissent concluded by
sayi ng, “1t i's beyond
conpr ehensi on to concl ude
that Wods was the subject
of an ‘illegal detenti on’
because Deput y CGor e,

notivated by safety concerns
arising in connection wth
this r oadsi de encount er,

hi m

sinply asked him to stay
back while Deputy Spooner
searched his car. Thi s
unwarranted stretch of the
Fourth Anendnment m ninm zes
the safety concerns of |aw
enf or cenent officers and

sends a dangerous nmessage to
t hem It suggests that
police be taught: | f an
i ndi vi dual who S t he
subj ect of a consensua
encounter gives consent to
search hi s car, t he
i ndi vi dual nmust , absent
voluntary novenent, remain
precisely where he is at the
time the consent is given.
I f that happens to be close
behi nd t he of ficer
over | ooki ng t he officer’'s
shoul der during the search,
then so be it. The officer
is forced to decide between
hi s or her safety and
j eopardizing the validity of
t he sear ch. Such a
procedure is contrary to
officer safety and comDn
sense.”

*kkk*k

MOTEL ROOM EVI CTI ON

Fort Lauder dal e
Oficers were called
Travel Lodge Motel
manager for a noi se
conpl ai nt. The manager
expl ained that guests had
conpl ai ned of di st ur bi ng
noi ses comng from Brown's
room

Pol i ce
to the
by the

Once officers went to the
room they heard a series of
bunmpi ng and draggi ng sounds,
and furniture noving from

12



i nside the room

In the presence of t he
officers, the manager told
Brown through the closed
door t hat he was an
undesirable guest and that

he had to |eave. Br own
replied that he did not have
to vacate because he had
done nothing wong. Br own
had prepaid for his room in
cash.

The officers knocked on the
door, announced their
presence as officers, and
advi sed Brown that he was an
undesirable guest, that if

he did not | eave he would be
arrested for t respassi ng.

Br own responded t hat he
would only |eave for a
Broward County Sheriff.

The manager then attenpted
to open the door with a key,

but the door only opened a
few inches because it was
held by a chain bar. After
inform ng Brown that he had
to | eave, t he of ficers
forced the door open and
entered the room They saw
Brown standing in the room
holding a brown nylon bag.

Brown refused their order to
put the bag down. The
of ficers struggl ed and
wrest | ed with Br own,

requiring pepper spray to
subdue hi m A search
incident to arrest uncovered
cocaine inside an eyeglass
case, a bag of cocai ne
inside a sock, and glass
pi pes in the notel room

Whet her t he of ficers
lawfully entered the notel

room and arrested Br own
turns on the application of

section 509.141(2) Fl ori da
Statutes that authorizes the
oper at or of any public
| odgi ng est abl i shnment to
termnate the stay of an
undesirable guest i f t he
oper at or meet s “two
requi renents”. First, the
oper at or nmust notify the
guest, either orally or in
writing, “t hat t he
est abl i shnment no | onger
desires to entertain the
guest” and “request t hat
such guest I mmedi ately
depart from t he
establ i shnment.”

The second statutory
requi rement is that

“if such guest has paid in advance,
the establishment shall, at the tine
such notice is given, tender to such
guest the wunused portion of the
advance payment ; however, t he
establishnment nay wthhold paynent
for each full day that the guest has
been ent ert ai ned at t he
establishnment for any portion of the
24 hour period of the day.”

The Fourth DCA in
State reversed
convi ction because
manager did not tender Brown
the wunused portion of his
cash paynent at the tine the
manager gave the oral notice
to vacate.

Brown v
t he
t he

t hat
dual
pl us
t hat
process
Thi s

The Court concl uded
“.It is the statute’s
requi rement of notice
si mul t aneous t ender
satisfies due
requi renents.

nonconpl i ance w th t he
statute neant that Brown did
not commt a m sdeneanor by
remai ni ng I n t he room
Therefore, the police were
w t hout authority to nake an

13



arr est under section and the hone. Sullivan cane

509. 141(4). Wth no valid out of the home with a knife
arrest, the search incident and ran toward the officers,
to arrest nust fail. The but after being ordered to
evi dence illegally sei zed stop, Sullivan dropped the
was inadm ssible at trial; knife and was taken into
al so, Brown <could properly cust ody. He was charged
have resisted an illegal with t wo counts of
arrest w thout violence.” Aggravated Assault on a Law

Enf orcenment Officer.

On appeal, the DCA found
that the facts surrounding

. x t he incident  were not
l egally sufficient to
establish t hat Deputy
Lockett was in i mm nent
AGCRAVATED ASSAULT AND fear, a condi thi on Anecessaryé
to support the ggravate
MM NENT FEAR Assault charge, because he
_ was protected by both his
An  officer cannot  be fellow officer and the
considered to be in inmm nent vehi cl e.
fear when both a police
vehicle and an arnmed fellow “Deputy Lockett had assunmed
officer stand between him hi s def ensi ve posi tion
and a kni f e-wi el di ng behind the «cruiser before
assailant according to the Sullivan enmerged from the
Second DCA  opinion in nobil e honme brandishing the
Sullivan v State. kni f e. At that point,
vi ol ence was unquestionably
After a days-1 ong crack i MM nent as to Deputy
cocai ne binge, John Joseph W | der. However, it was too
Sullivan cal | ed sheriff’'s remote from Deputy Lockett
deputies to his residence as for the charge of Aggravated
part of what the Court Assault to survive a notion
cal | ed an  “ill-conceived for judgment of acquittal.”
schenme to commt suicide-by-
cop.” Two deputies arrived, * Kk kK
and Sullivan told one of
them that he planned to get
an of ficer to kil hi m G HEARSAY NO PROBABLE
before they left. As one
of ficer, Deputy Lockett, CAUSE
att enpt ed to escort . :
Sullivan’s wife out of the The Second DCA in Wiittle v
home, Sullivan made a sudden State has held that hearsay
movement toward her. Deputy i nformation _from an
Lockett positioned hinself informant, by itself, does
behi nd a pat r ol vehi cl e, not give officers probable
with fellow Deputy W] der cause to search a vehicle or
st andi ng between the car to arrest a person.

L e e
14



An of ficer recei ved
i nformati on from an
informant that Henry Wiittle

had drugs on his person and

would be pulling into a
parking lot at a certain
time. The informant also
sai d hi s i nformation was
obt ai ned in an over heard
conversati on. The officer
went to the parking lot and
other officers soon arrived.
VWhen Whittle pulled in and
got out of his wvan, the
officers searched him for
drugs but found none. They
then conducted a full search

of his wvan and found drugs

in an eyeglass case in the
center consol e.

The Second DCA reversed
Whittle's convi cti on,
finding that the informnt
was sufficient to start a
crim nal i nvestigation but
did not create the probable

cause necessary to conduct a
vehi cl e search

The Court reasoned t hat
“.the informant’s tip nmay
have warranted an attenpt at
a consensual encount er in
the parking lot that could
have evolved into a valid
i nvestigatory stop. It did
not , however, provide the
det ai |l ed i nformation
sufficient to est abl i sh
pr obabl e cause for an
i mmedi at e arrest of M.
Whittle or for a search of
hi s vehicl e wi t hout a
war r ant . There is sinply no
i ndi cation t hat t he
conversation over hear d by
the informant was nore than
‘mere runmor’, whi ch i's
i nsuf ficient to est abl i sh

pr obabl e cause. Hear say
information that would not
establish probable cause if

recei ved directly by a
police of ficer does not
achieve greater status if
received indirectly through

areliable i nformant.”

*k k%%

EXPLA TATI ON OF ELDERLY

In Septenber 2000, Rober t
and Ruth Bernau sold the
home in which they had been
residing with a dependent
adult son. M. and Ms.
Bernau were in their late
seventies or early eighties.
They noved into another
home after they sold this
one. At the closing on the
sale of the property, which
was handled by an attorney
who represent ed t he
pur chasers, t he coupl e
recei ved a check made
payable to them jointly in
t he anmount of $847, 000.
Shortly t hereafter, t he

coupl e endorsed the check to
Davi d Bernau, the defendant,

who is one of their sons.
David Bernau deposited the
check into hi s per sonal
checki ng account.

Bernau spent nost of the
money for his own personal
gain and not for the benefit
of his parents. By March
2001, when a professional
guardi an was appointed for
the elderly couple, t hey

each possessed approxi mately
$2000. At that time there
was little remai ni ng I n
David Bernau’ s account. The
guardian instituted various
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actions agai nst David Bernau from his parents a few years

to recover the funds or earlier. However, two  of
assets Davi d Ber nau had Ber naus’ ot her sons
acquired wth the funds, testified in support of
ultimately recovering their br ot her. One
approxi mately $380,000 worth testified t hat he had
of assets for t he personal |y di scussed t he
guar di anshi p est at es. matter with his parents and
t hat hi s parents had
The State char ged Davi d confirmed that they intended
Bernau wth one count of to give this noney to the
Exploitation of an Elderly def endant . Nevert hel ess,
Per son. the jury returned a verdict
of guilty to Exploitation of
The State’s case was the Elderly by Deception or
conplicated by the nental I ntim dation.
status of his parents and
t he t esti nony of hi s The Second DCA reversed the
siblings. The State did not convi ction in Ber nau \%
of f er evi dence t hat t he State. .
Bernaus’ were inconpetent at A
the time of the real estate Secti on 825. 103(1) sets
transaction when t hey forth the two separate ways
endorsed the <check to the in which this crime my be
def endant . The  Bernaus’ committed:
ment al st at us apparently
di m ni shed rapidly after (a) by decepti on or
t hey noved. By early 2001, i ntimdation: or
an energency guardian was
appointed for them and they (b) by knowi ng or
wer e decl ared total ly reasonabl y shoul d
i ncapacitated in March 2001. Kknow t hat t he
They did not testify in the person | acks t he
crimnal case. capacity to
consent .
The bulk of the State’s Section 825.101(8) defines
evidence explained how David intimdation and subsection
Bernau had spent the noney, (3) defines deception.
not how he obtained it. The
State did not present any The Court found that the
W tnesse_s to the transaction State did not present any
in whi ch t he Ber naus evidence of intimdation or
endorsed the check over to decepti on. | nst ead t he
t he defendant. There was no State argued that it was
testinony or other direct i nconcei vabl e t hat t he
evidence that the defendant parents would have given
lied to his parents or Bernau this anmount of noney
intimdated them in order to without intimdation or some
obtain the funds. The State assurance that he woul d take
did present evidence that care of them The Court
t he def endant had been furt her sai d t hat t he

convicted of stealing noney
D

16



parents  poor j udgnent in
giving the npney to the
def endant, w thout evidence

of the defendant’s deception

or intimdation or show ng
of incapacity to consent is
not circunmstantial evidence
proving the elenments of this
crime.

This case is a poignant
example of the need for

proof matching the statutory
el ement s and not j ust
evi dence of norally shanmef ul
behavi or.

*kkkkk k%

LAW ENFORCEMENT MEMCRI AL

The BAKER County Sheriff’s
Ofice will host the Baker
County Law Enf or cement
Menorial Service on My 5!
at 6:00 pm in front of the
Sheriff’s O fice in
Maccl enny.

in our area
schedul ed.

Menori al s
have not been
Pl ease | ook for | ocal
announcenents and attend if
at all possible.

O her

*kkkkkk*k*%x

| N VEMCRI AM

Former Chief Assistant State
Attorney JOHN CARLIN passed

away in March after a |ong
illness. John was an
Assi st ant Publ i c Def ender
for five years and a
pr osecut or in t he

Gai nesville O fice for seven
years, serving as the Chief
Assi st ant under St ate
Attorney LENN REGQ STER. He
was 69 years ol d.
Former GPD Officer WLLIAM
BEAMER di ed in Mar ch
O ficer Beamer had left GPD
to work for the Ol ando
Police Department, where he
retired.
Long tine Glchrist County
Sheriff’s Deput y Darrell
WIlliams al so passed away in
Mar ch after a | engt hy
illness. Deputy WIIlians
served under four G christ
County Sheriffs during his
tenure.

* k k k%

VICTIMNG R GHTS WEEK
The State Attorney’'s Office
wll host a blood drive to
benefit victins of crime on
Friday, April 15 from 8:30
a.m to 5:30 p.m at the
Gai nesville Office. Al |
donors wll receive a free
T-shirt, a pint of Blue Bell
ice cream AND w | be

automatically entered to win
a 2005 Pontiac G5 from Wade
Raul er son Ponti ac!

Nat i onal Crinme

Victins’
Ri ghts Week w || i

ki ck off n
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Al achua County with a
Ceramc Tile Painting and
Park Planting at Victins’
Menor i al Park at Squirre
Ri dge Par k, 1603 SW
WIIliston Road in
Gainesville at 5 p.m on
Thur sday, April 14, followed
by the Annual Candl el i ght
Cerenony at 6:30 p. m

*kkkkkk*x*%

FOR COPI ES OF CASES...

For a copy of the conplete
text of any of the cases

mentioned in this or an
earlier issue of the Legal
Bul | etin, pl ease call ASA

Rose Mary Treadway at the
SAO at 352-374-3672.

kkkkhkkk*x

REM NDER LEGAL BULLETI N
NON ONF LTNE

The Legal Bulletin is now
avai l able on-line, including
old issues beginning wth
cal endar year 2002. To
access the Legal Bulletin go
to t he SAO website at
sawww. co. al achua. fl . us and
click on t he “l egal
bull etin” box. An incorrect
website was listed in
January’s newsl etter.

*kk k%
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